Advertiſement. 


HERE is now in the Prefs, and will bel 

ſpeedily publiſhed, The Third Edition, 
with large Additions, of The Practice of Courts. | 
Lie: and Courts-Baros : With full and exact 
Directions for making up Court. Rolls, as well 
of Courts-Leet as of Courts. Baron. s aifo,þ 
the Manner of Drawing and Enrring al 
Sorts of Preſentments and Forfeitures in Courts 
Leer, and of Surrend:r:, Admi{ſions, and Re. 
eoveries, in the Nature of Writs of Entry ſur 
D#{/:i/in en le poſ# at the Common: Law. As 
lik: wiſe, curious Directions for giving Charges 
to the Jury, and Homage at a Court-Leet 
2nd a Court- Baron. Publiſhed from the Mat- 
nuſcripts of Sir H. Screggs, Knt. ſometime 
Lord Chief Juſtice of E-g/zzd. To which 
iz likewiſe added, ſeveral curious Matters and 
Notes in Law relating to Preſentments, Diſtreſs, 
Amerc;aments, Fines, Reſcous, Replevin, Waſtes, 
Eſtrays, By-Laws, Herriots, Eſcbeat, Surren- 
ders, Cc Piinted for D. Browne, A, Churchill 
J. Walthze, and F. Hartley. 
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between it and Treſpaſs, and how to be brought 
or removed where the Lands lie in Franchiſes, In 
what Caſes this Action lies, or not. Of the old 
Way of ſealing Leaſes, and of the mew Practice. 
Of confeſſing Leaſe, Entry, and Ouſter. Of what 
Things Ejectione Firme lies, or not. Of Declara- 
tions in this Action. Of Venues, Iſſue, Trial. 


AS ALSO, | 


Who are good Witneſſes or not in the Trial on 


Ejectment, and what ſhall be allowed good Evidence 
or not, either as to Records or Matters in Fair. 
Where Bills, Anſwers, and Depoſitions, ſhall be read 
on a Trial, or not, in ſeveral good Reſolutions. 


Together with | 
The Learning of Special VerdiQs at large, relating 


to Titles of Land and Eitates, in ſeveral Rules; and ot 
ER with t eral Forms of Entries in Special 
Caſes; and of Halere facias Poſſefronem, how to be exe- 
cuted ; and in what Caſts a new Habere facias Pofſeſſioner: 
{hall be granted. And Laſtly, Or Erroneous Judgments, 
and Writs of Error, and ſeveral other Matters, all rela- 
ting to Actions of Ejectments. | 
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Caſes; very neceſſary for all Lawyers, Attorneys, and 
other Perſons, eſpecially at the Aſliz.cs, Cc. 
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ION the jolt View of the 
7 itle of this Treatiſe, I 
Wa oat not but many Per- 
Vous will [light it, being upon 4 

'opick ir, lnown ji. * 
Wood (as they imagine) ly even 
Nen Pretender 10 the Law : 
Wo bere's not the leaſt Sollicitor 0: 
lttorney in any Nook of Corn- 
Pall, or e Cumberland, 
but thinks he is Privy to the whole 
A Learn 


fl 


«doubtleſs may . be of another 0p: 


| paſt; whereas the Demiſe ſhould 


The Preface | 


Learning of Ejectments. And 
yet if they would take the Pains to 
peruſe the enſuing Sheets, they 


nion, and will find very uſeful and 
proper Matter relating to an Action 
which concerns the greateſt Ti. 
tles in the Kingdom, and has made 
ſo great a Noiſe at the Bar, and 
in the Circuits for Sixty Tears laſt | 
paſt 
Beſi ths, if there happen am 
material Miftake in this Action, 
the Remedy is very chargeable. 
J remember Mr. Levett's Cole of | 
the Inner-Temple ; (the Argument 
whereof made by a very Ingeni- 1 
ous Profeſſor of the Lam, I have 
herein inſerted.) The Record was 
an Iſſue of Trinity Term 1696. # 
and the Demiſe is laid the 10th | 
of April 1699. Habendum from 
the 25th Day of March then laft 


e San aide 


have 


—— = 


to the Reader. 


þ have been laid the 10th of April 


1696. And tho Mr. Levett had 


| a Verdifl, yet he could not have 
Judgment, but was forced to a new 
Trial at Bar. And many more 
* ſuch Inſtances might be given. 


I ſhall not dare to deliver m y 


Opinion concerning the Change of 
Real Actions into Ejectione Firme, 
4 but 1 know many Grave Lawyers 


have grumbled at the Inconvenien- 


" cies of a Man's being too obnoxious 
io be. trick'd out of Poſſeſſion. | 
However, this we muſt all al- 
low, That ſince the ſaid Alteration, 


the Common Law hath loſt a great 
Part of the Beauty and Nitety of 


its A | WA 


I have been large under Two of 


| the enſuing Titles ; 1 mean that of 
Evidence, and the other of Special 
Verdicts: Who ſball be allowed as 


good Witneſſes, or not ; and what 
ſhall be look'd upon as ſufficient 
A'S. 


Evi- 


i 


v 


tbod. 1 


omitted in the former, but of all 


The Preface, Cc. 


Evidence both as to Matter of Ne. 
cord, or Mutter en Fait, in this 


Action, is of. great. Uſe' to be un- | 
41 N and the Caſes that lay | 
diſpers d in our Books for that Pur. 
poſe, I have reduced to ſome Me. 


e a fr the right and exal 
drawing of Special Verdifts, we al- 
* - q ; > 4 * 1 . 
Own i 10. Ce an undeniable Argu- * 
ment of a good Underſtanding in 
the Law, aud of very great Conſe. 
quence, eſpetially thoſe which con. 
cern Title of Lands and Eftates. | 


Th Nate, This S 44 ond Edition hath : 
not only the Addition of ſome Caſe 1 


that have been adjudged ſince. 1 


As for the Errata's of be Prin- 
ter, the Judlicious Reader will find 1 
that they will not much interrupt 
the Senſe; and as for my own, 1. 
humbly beg Pardon. 0 

T HH 
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Brief Diſcourſe of Entry into Land, for 
veſting and devot ing of an Eſtate; which 
will give Light into the Change of the 
Law, as to the Ne of Confeſſing, Entry in 
Ejettment, and of Entry into Parcel in the 
Name of all. Page r 
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Tie Nature of the Act ion of Ejectione Firme, 
_ and of the Change of Real Actions into Ejest- 
ments, Difference between an Aion of Tre, 
* paſs and Ejectment in Five Diverſities. By it 
1% the Poſſeſſion ſhall be recovered, and the Iuberi- 

% tance reveſted in the Leſſor, Difference between 

N- Ejectione Firme, and Quare Ejecit infra 
1 Terminum ; in what Court this Action is to 
2d te brought or nat, and of Removal by Proce- 
dendo into inferior Courts, The Action conti- 
pes for Damages after the Term is ended. 
Page 7 
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CHAP. 1. 


bo ſhall have Ejectione Firme, and in what 
Caſes this Action lies, or not, in reſpect of Po. 
ſelſion, in reſpect of Entry congeable, in re- 
ſpect of Exility of Eſtate, By Leſſee of Copy- 
404, and how, and whet her Kere Admitt ance, 
and the Manner of Declaring. Of Ej ect ment 
Executor: ' Infant- Leſſee Simoniſt. On | 
Elegir. Or undue Extent, and in caſe of hold. 


ing over. By Intruder, by the King's Leſſee, | 


-\ 
ye 
*, 


tent, by Fudgment againſt the Principal, by 6 


by a Perſon outlawed, by Leſſee of Bail on Ex. 


Iſſue in Tail liable to a Statute, who comes not [3 
in and pleads to the Sci fac', on Entry if the 7 
Grantee of Rent with Provilo for Retainer till 
Sati faction of Arrears ; by Ceſtuy que Truſt; 
by Vendee of Commiſſioners 4 Bankrupt. Two | 

e ſeveral Leaſes in 
Ejeci ment. Page 19 


Tenants in Common to ma 


CHAP. III 


13 Car. 2. c. 11. Of Appearance, Of com. 
mon Bail, Infant, how to appear, ſue, or di. 
fend. The true Difference between Guardian 
and Prochein Amy. Of want of Pleages\. 
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Of Bail. Of the Stat. 1 Car. 2. E. 2. 
Of Bail or Error, Whew the Suit is in B. R. 
by Original, Error doth not lie upon it but in 


a; Parliament. The Form of 4 Precipe to an 
of. 1 Original in B. R. | Page 31 
5 CHAP. Iv. 

x 5 Againſt whom Ejectione Firme lies, or not; 
On f the caſual Ejector. Of the old Way of 


Slcealing Leaſes of Eject ment by Corporations 
* I Baron and Feme ; in what Caſes now to be 


uſed. Page 41 


5 CHAP. V. 
Ie new Pradlice in Ej ec ments. Of delivering 


20 ö Copies of Declarations, Eject ment in inferior 
10 Court. Of confeſſing Leaſe, Entry, and Ou. 
i, fler, and Rules of Court relating thereunto, 
19 "Of Refuſal to confeſs Leaſe, Entry, and Ouſter, 


* and the Conſequence, A Note in Writing tf 
* the Tenants in Poſſeſſion. Of taxing Coſts on 
* Refuſal to confeſs Leaſe, Entry and Ouſter. Of 
bon much the Defendant ſhall confeſs Leaſe, 
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1; 
rl þ - ſupplied by confeſſirg Leaſe, Entry and Ouſter, 


[ 
2 Entry and Ouſter. Ejectment on Nonpay- 
* ment of Rent, Leaſe defective. In what Caſes 
, there muſt be an actual Entry, and where it is 


wu Where the Defendant ſhall not be compelled to 
per. | | | deliver a Note in Mriting of what is in bi 
52 Poſſeſſion, Rules concerning one's being made 
ol Defendant . F a Parliament. Man may be ad- 
4. 7 mitted Defendant of the Ejedt ment Leaſe. One 
rl may lay as many Demiſes in 4 Declaration in 
g. Ejeftment as he picaſe. Page 46 
0 | A 4 CHAP, 


FFV 


Declarations, Of what Taings an Ejectione 
Firme may be brought or not, u hw, De 
Domo, De Tenement', De Burgo, De 
Cubiculo, De, Repoſitor ja, De Capella, 
De Coquina, De Cottagio, De Pomario,De 
Molendinis, De petia Tertæ, De Manesio 
De Crofto, De 1 Clauſo, He 3 Roods of Land, 
De Parcella Tecræ, De duabus Acris fundi, 
Angl' Hor. ground; De Decem acris Piſat, 
De 309 acris Walt, De 1 tonſura, De Coal- 
mine, De Rivulo ſeu Aquæ curſu, De Pro- 
fit apprend', De Libera 'Pifcaria, De 100 
Acres of Bog, De 5co Acres of Mountain in 
Ireland, De 40 Acris Bolci & 20 Subboſci, 
De Decimis, De Jampnis & Bruera, De 1 
Virgata Terra, De Pannagjo, De Herbagio, 
De libera Warrena, De Capella, De Car- 
_ rucat? Terra, De Light houſe, De 600 Acres 
of Fen Marſh, De quadam Fabrica, Angl a 
Smith's Shep De Barony, De Dominio, De 
Commote, De Salino, De Ling. ground and 
Heath, De Rectora pro Prodf of Part of an 
Houſe, De Mineris Carbong!; De quadam 
Loco, vocat' le Very, Ejedtment, and de- 
clares of Two ſeveral Leaſes of the ſame Thing, 
| by ſeveral Perſons : De 6th Part of a Meſſuage 
in Two Pariſhes, Where the Evidence doi h 
; ot main; ain the Iſſue ; of Common of Paſture ; 


of a Fair. De Curtilagio. Of Church. .Of 


an Houſe. in Auſtrali vic. Anglice ihe High- 


Street in Wincheſter, General Rules of Decla. 


rations in Ejectmem. Variance between the 
Ie Roll and the Imparlance Roll, Of Entry 
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and Eject ment ſuppoſed before the Commence- 


ment of the Leaſt : The Evtry ſuppoſed after 
the Poſtea virtute cujus, How taken and ex- 


pounded, where rhe Demiſe is laid before' the 


Time in the Declaration, Habend' a die da- 
tus expounded. When the Leaſe (ball be in- 
tenled to be delivered on the Day of the Demiſe, 

aud not of the Date. Of che | Poſtea ſeilicet. 
The Manner of declaring hy Cobeirt, by Te- 
nants in Common, by Joint-renants, by Barum 
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bolder, 9 Adminiſtrator. 5 Page 64 
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ned, and where if ned not... Of Delivery of 


Declarations at or after the Eſſoin- Day. De- 
clarations, when to be enter d, 4. 3 Py 


Term the Copies need nat 10 


Declarations, when amendabla br nor. "Of * 
preſſuog the Villi where the Lands lie. Of the 
Pernomen; \ Declaration need not be of more 
Acres than he war ej ectrd out of. of the Forms 
of the Declaration; Vi & Armis omitted ; 
Extratenet omitted. The Precedent of De. 
clarations in C. B. in B. R. in Scaccatio. 
The Indorſement, on the Copy to be left with 
4 Tenant; and what ihe Tenant is to 7 
theren The Rule for ing Leaſe 
ah} Ouſter, in I Jar þ-f 7 BR. The. 
Form of an Affidavit in Ejettment to move 
for 778 againſt the caſual Ej ector. 
Page 106 
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A brief Diſcourſe of Entry into Land; 
for veſting and deveſiing of an Elate; 
which will give Light into the Change 

the Law, as to the Rule of Confeſſing, 

ntry in Ejedt ment, and of Entry into 

Parcel in the Name of all, 18 


Entry, and Congeable Entry. 


OME take a Difference, where an 
Entry ſhall veſt or deveſt an Eſtate, 
there ought to be ſeveral Entries into 

ſeveral Parcels; but wherethePoſſeflion 
is in no Man, but the Freehold in Law is in 
the Heir who enters, there the general Entry 
into one Part ſhall reduce all into his Poſſeſ- 
ſion, Vid. 1 Inft. I. 5. Diſſeiſor makes a 
Leaſe for Years of Part, Diſſeiſee enters 


B upon 


2 The Law of Ejeckments. 


upon the Diſſeiſor in the Name of the Whole; 
this is a good Entry into all the Lands in the 
Hands of the Leſſee, Fulgean and Frances's 
Caſe, 33 El. B. R. Mg. 
It was held per Cur. in Lover and Rengy's 
Caſe, Paſc. 9 Fac. B. R. in Evidence to a 
Jury, that if a Diſſeiſor make ſeveral Leaſes 
for Years of ſeveral Parcels of Land to ſeve- 
ral Perſons, and the Diſſeiſee enter into any 
Part of the Land, and ſeal and deliver a 
Leaſe for Years of it in the Name of all, this 
is a good Entry into all, and a good Leaſe of 
all; and if the Leſſees of the Diſſeiſor con. 
tinue Poſſeſſion, this is an Ouſter, and the 
Leſſee of the Diſſeiſee ſhall maintain Ejed, 
Firme upon this of all; but otherwiſe it is 
where the Termors claim by and under ſeve. 
ral Titles, for there he who pretends a Right 
ought to enter upon every Termor. . 
1 Inft. 252. Accord”. | 
Diſſeiſor of Lands in Three ſeveral Vills of 
A. B. 2nd C. levies a Fine of that in A. to 
7. S. The Diſſeiſee within Five Years 
makes a Letter of Attorney to enter into all 
the Three, the Attorney enters into B. and C. 
in the Name of all; per Cur. this is not an En-. 
try into that in A. for J. S. had there diſtinct 
For every Freehold per Title, and for every Freehold 
Freehold, f=- feveral Entry ought to be, Dyer 337. b. 
vera! Entries. 9 H. 7. 25. | 
If A. ſeal a Leaſe upon Black-Acre and 
White-Acre to B. C. a Stranger enters into 
White-Actre, this is an Entry into both Acres, 
The Entry of and B. may have Ejectione Firme againſt C. 
bogey for both Acres, for C. cannot apportion his 
nor to bes: Wrong, as Was held by Juſtice Hutton, in Evi. 
diene 


portioned. 


The Law ok Efectinents, 
he || dence to a Jury at Sarum, and agreed by Fer. 
298 min, anno 1649. MS. 

Vid. Coke on Litt. 52. a. and 252. 

A. Occupies Whice-houſe, Black houſe and 
Red-houſe: J. S. who had a Right to all en- 
tered into White-houſe and departs, leaving 
A. there; then he entered into Black-houſe 
and departed, leaving B. there; then he en- 
tered into Red-houſe and there ſeals a Leaſe 
for Years to F. N. of that Houſe, and na- 
ming the other Two Houſes: F. N. broughe 
Ejectione Firme for the Two Houſes in which 
the Leaſe was not delivered, and the Opinion 
of the Court was againſt him, that he was 
barred in that Action; for the Entry or Con. 
tinuance of him who occupied it before, de- 
ſeated the Entry of the Plaintiff or Leſſor, 
and the Plaintiff was forced to be nonſuit. 
Alias if he had left one behind him in each 
Houſe, M. 28 & 29 El. B, R. Eatl of Kent's 
Cafe, Hughes 72. | | 

A. diſſeiſeth B. of White-Acre 1ſt of May, 
U and of Black. Acre 2d of May ; B. enters into 
„one Acre in the Name of both, this is good 
E for both if they be in one County, per Fro- 
Eu Wick, 9 H. 7. 25. 4. alias it they be in divers 
old Counties, 1b. 

: ; | 4 Leſſee for 21 Years of White-Acre, 
and N ur is ouſted by B. who lets 

4 White Acre to C. for 10 Years, and Black- 
a Acre to D. for 10 Years, A. enters into White- 


no Acre in the Name of both: It is not good to Whereſeveral 
res reduce Black Acre, but he ought to make ſe. Enrrics us. 


7 *. eral Entries, becauſe C. and D. have as high to be. 
Eri an Eſtate as A. renus per Cur, in Elizeus Fox's 
once Cle, 4 Car. B. R. Ex relatione Maj. Maynard, 
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Entry, and 
leaving a Per- 
ſon in the 
Houſe to keep 
Poſl:ſhon. 


4 The Law of Ejeaments. 


Where the Entry for one 1us Entry for another, 


or not. 


Entry of one Tenant in Common, is En- 
try for the other. Hob. 120. Altho' he enters 
generally, ib. So if he enter and claim all. 10 

Leſſee for Life acknowledgeth a Statute, 
makes a Feoffment, the Coniſee extend, this 
ſhall reveſt the Reverſion. M bet ſon's Cale, 
41 Elix. 


Difference between Right of Entry, and Title of 
Entry. 


Right of En- It is, when one ſeiſed of Land in Fee is 

ery, Quid. diſſeiſed of it: Now the Diſſeiſee hath Right 
of Entry into the Land, and may enter when 
he will, or he may have a Writ of Right. 

Right is, where one hath a Thing which 
was taken from another per Toyt, as by Dil- 
ſeiſin, &c. this Challenge or Claim which he 
_ who had the Thing, is termed a Right, 
Plo. 484. 
If 2 deviſe Lands to B and C. his Execu. 

tors to ſell, and die, the Heir abates; B. and 
C. have Right of Entry, upon the Book of 
9 H. 6. 25. 4. 

Tolled by I A. enſeoffs B. upon Conditi and B. i 

Diſcent diſſeiſed by C. C. dies ſeiſed, and the Land 
deſcends to D. the Heir of C. this Diſcent 
takes away the Entry of B. tor B. hath a Right 
to the Land; and ſhall recover his Right by 
Action. 1 If. 240. a, 

Title of En- Title of Entry is, when one ſeiſed of Land 

| try. in Fee makes a Feoffment of it upon Condi- 

| dian, 


3 Ä — l — «o . 2 


2 — — — 3 


Fin 


£@ a £A i A rn weoQen an oa 8 wr 


— Www 4A 


om 3 


ew +, ef may e ow. 


The Law of Ejectments. 5 


tion, and the Condition is broken; now after 
the Condition broken, the Feoffor hath Title 
to enter, and ſo he may if he will, and by his 
Entry the Franktenement ſhall be ſaid in him 
preſently ; and it is called Title of Entry, be. 
cauſe he cannot have Writ of Righe againſt the 
Feoffee, on Condition, for his Right was 
out of him by the Feoffment, which he can- 
not reduce without Entry, and the Entry 
ought to be for the Breach of the Condition, 

Where one hath Title of Entry, there no 
other of his own Head may enter for him, 
per Chief Juſtice Rol and Juſtice Nicholas, 
28 March 1659. be it in the Cafe of an In- 

fant or other, for this is a Thing elegible, as 
Bailiff cannot enter for Condition broken 
without ſpecial Command of his Maſter. 
Dyer 222. 4. | 

But as to a Right of Entry, where an Infant 
or a Man of full Age is diſſeiſed, Entry by a 
Stranger of his own Head is good, and veſts 
the Eſtate in the Infant or other Dillciſee. 
1 Inf. 245. 4. 

Vid. Hob. 120. Small and Dale, pluis, Where 
the Entry of one ſhall go to another, or not. 

It was held per Cur in Loves and Rengy's 
Caſe, in B. R. Paſc. 9 Fac. in Evidence to 
2 Jury, That if a Diſſeiſor makes ſeveral Leaſes 
for Years of ſeveral Parts of Land to ſeveral 
Perſons, and the Diſſeiſee enter into any Part 
of the Land, and there ſeal and deliver a Diſſeiſee ſeat. 
Leaſe for Years of all, in the Name of all, ing «Leaſe of 
this is a good Entry into all, and a good Parcel in the 
Leaſe of all; and if the Leſſees of the Diſſei. Name of all. 
ſor continue Poſſeſſion, this is an Ouſter, and 
the Leſſee of the Diſſeiſee ſhall maintain 

. B 3 Eject. 
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Eject. Firme of this upon the Whole: But 
alias it is where the 'Termors claim by and 
under ſeveral Titles, for there he who pre- 
tends Right ought to enter upon every Ter- 
mor. Coke ſuper Litt. 252, b. plene. 

Aliter had it been Leaſe pro Vie. Dyer 
337» b. as, 

A. diſſeiſeth B. of White-Acre and Black. 


Acre, A. lets White-Acre to C. for Life, and 
Black-Acre to D. for Life; now if B. would 
make a Leaſe to J. S. for Years to try the Ti. 


tle in Eject. Firme, let B. enter into White, 


Acre and place One or 1wo there to keep 


Poſſeſſion tor him there, and after this, let B, 


enter into Black- Acre, and there ſeal and de- 


liver the Leaſe of both Acres to J. S. This is 


eſſion until the Leaſe be ſealed and delivered; 
bur the ſureſt Way was to make ſeveral Leaſes, 
and thereupon to have leveral Ejectione Firme i 


CHAP 


ood for bath, if the Parties placed keep Pol 
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HRA. I 


The Nature of the Action of Ejectione Firme, 
and of the Cbange of Real Add ions into Eject- 
ments, Difference between an Adlion of Treſ- 
paſs and Ejectment in Five Diverſities. By it 
the P. ſeſſion ſhall be recovered, and the Inberi- 
tance reveſted in the Leſſor, Difference between 
Ejectione Firme, and Quare Ejecit infra 
Terminum; in what Court this Action is to 
be brought or not, and of Removal by Proce- 
dendo into inferior Courts. The Action conti- 
nues for Damages after the Term is ended. 


His Action of Ejectiůone Firme includes in 
it ſelf an Action of Treſpaſs, as appears 
by the Beginning, Body and Concluſion of 
the Writ; for the Writ begins thus: Si A. fe- 
cerit te ſecurum de clamore ſuo proſequendo tunc 
pone, Cc. and ſo begins the Writ of Treſpaſs. 
The Body of the Writ of Ejectione Firme is 
Quare unum Meſſuagium Vi & Armis fregit & 
intravit; and all the Addition in the Ej ecſione 
Firme is, Et ipſum a fir md ſua inde ejecit, Cc. 
The Concluſion of both is, Et alia enormia ei 
intulit ad grave damnum; and the Treſpaſs 
and Ejectment are ſo woven and intermix'd 
together, that they cannot be ſevered ; and 
the Entry in an Ejectione Firme is, In plito? 
Tranſgreſſionis & Ejectionis Firme, In 6 R. 2, 
Tit. Eje& Firme a. it is called an Action of 
Treſpaſs in its Nature. The Conſequence of 
this is, That in this Action, Accord with Sa- 
cisſaction is a good Plea. And Accord and 
B 4 Satiſ⸗ 
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Satisfaction for one ſhall diſcharge all the Treſ- 
paſſers and Ejectors; and tho? the Term 
(which is a Chattel Real) ſhall be reco- 
vered as well as Damages, yet it is a good 
Plea. 

Ejeftione Firme includes in it ſelf an Action 
of Treſpaſs. 9 Rep. 78. 4. 

Eject. Firme is in Part by the Realty, and in 
it the Poſſeflion ſhall be recovered by Habere 
fac? Poſſeſſionem, and by this the Poſſeſſion and 
pry mags ſhall be reveſted in the Leſſor. 
9 Rep. 77. b. 5 Rep. 105. 4. 

New tho' oy And ew Titles of Ej ect ione 
Firme in our Old Books, yet it was in Uſe all 
along; it was uſed in Bracton's Time, and 
Term and Damages were recovered therein. 
In tempore H. 3. he faith, Si quis eficiatur de 
uſu fruttu vel babitatione alicujus tene ment i quad 
tenuit ad terminum annorum ante ter minum ſuum, 
there the Leſſee ſhall have a Writ of Cove- 
nant againſt his Leſſor; and againſt his Ven- 
dee he ſhall have a Quare Eſecit infra Termi- 
num; and as well againſt the Leſſor as a Stran- 
ger, an Eject ione Pirme. | | 

But this Action came to be more frequent 
in my Lord Dyer's Time, as may appear b 
his Complaint in Court when he was 
Chief Juſtice of the Common-Pleas ; which 

The Reaſon alſo gives us the Reaſon of the Change of 
phy ys Real Actions into Ejectments; All Aﬀions 
Adions into (ſaith he) almoſt which concern the Realty, are 
Ejectiou determined in the King's- Bench by Writs of 
Firme i. Ejectione Firme, whereby the Judgment is, 
Quod recuperet Terminum, and by that they 

are ſoon put into Poſſeſſion, And therefore in a 

Formedon it was prayed by Council that oy 

might 
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night proceed without Eſſoins, and ſeint De- 
ys, becauſe the Plaintiff's Title appeared, 
hich my Lord Dyer granted, Becauſe (ſaid 
) this Court is debaſed and leſſened, and the 
King's-Bench doth increaſe with ſuch Actions 
which ſhould be ſued bere, for the Speed which 
is chere: And (continued he) wo Action in 
Fect is brought here, but ſuch Action: as cannot 
e brought there, as Formedons, Writs of Dower, 
nd the like. And it is my Lord Chief Ju- 
ſtice Hale's Obſervation in his Preface to Roll“: 
Abridgment : The Remedy by Aſſiſes and ſeveral 
Forms and Proceedings relating thereunto, were 
great Titles in the Vear-Books ; and altbo the Law 
is not altered in relation to them, yet Uſe and 
common Practice bath in @ great Meaſure anti- 
quated the Uſe of them by recovering Poſſeſſions, 
and the Remedy by Ejectione Firme uſed inſtead 
k So that rarely is any Aſſiſe brought, 
unleſs for recovering Poſſeſſion of Offices. 
And fo of Real Actions, as Writs of Right 
and Writs of Entry, which are ſeldom brought, 
unleſs in Wales, by a Quod ei deforceat. But 
now the Entry of him that hath Right being 
lawful, Men chooſe to recover their Poſlel- 
ſions by Eje&ione Firme, But there was a new 
Way invented to try Titles of Land in perſo- 
nal Actions, but was not allowed, as in Fe- 
remy and Simſon's Cale, 16 Car. 2. B. R. 

It was moved for Trial at Bar on a feigned 
Action on the Caſe, upon a Wager by Agree- 
ment of Parties, to have the Opinion of the 
Court of the Validity of a Will; but tho' 
the Action was laid in Middleſex, yet being an 
Innovation, and the Way to ſubvert Ejectione 
Firme's, which have ſubverted the e 
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and it ſufficiently appearing ſeigned on the 
Record, in that the Title of Land is hereby 
to be tried in perſonal Actions, it was totally 
denied; but had it been by Direction of Chan. 
cery, the Court would do it, but would in nof 
wile grant this. 

It was ſaid by Elleſmere Lord Chancellor, 
That until the 14 H. 7. it was never known 
that a Polleflion was removed by an Action 
of Ejectione Firme; and faid, It was great Pity 
it was allowed at this Day for Law in England; 
and therefore was of Opinion, That an Action 
of Treſpaſs, Quare clauſum fregit, was much! 
better to try the Title than an Ejectione Firme I 
1. Becauſe no Poſſeſſion was removed by the 
one. 2. Becauſe a Man may ſo plead in anf: 
Action of Treſpaſs, as that he may make the 
Plaintiff diſcloſe his Title; whereas by his / 

\ 


Ejettione Firme it is no more than Non culp, 
and then a Trial, and ſo out of Poſſeſſion 
without more Bufineſs, which, he ſaid, was 
a Pick-pocket Action. Ex an. 3 LenW. 


49. 
l This Action is grounded on Two Things, lt * 
(videlicet ) the Leaſe and the Ejectment. | 
It was well obſerved in Eyres and Baniſter'si * 
Caſe, Moor Rep. 418. That Eje&ione Firme in 
former Times was not thought to be an Action 
which concerned the Leſſor, but only the 
proper Intereſt of the Leſſee; but now of 
late Times it is put in ure by the Experience 
of the Judges and all others, that an Eje&zont 
Firme is the Suit of the Leſſor, and the Leaſe 
made only to try his Title, and to recover 
the Poſſeſſion to him, and the Suit is proſecu- 
ted at his Charge, and his Leſſee is _ his 
— 3 In ru- 
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Inſtrument to this Purpoſe; and all this to 
avoid the Charge and Delay of a Real 


Action, and the Peril of being barred by a 


1 ingle Verdict. And Partridge and Strainge's 


aſe, Plo. 78. was cited for the Purpoſe; if 
one being out of Poſſeſſion above a Year, 
nakes a Leaſe for Years, this is Maintenance 


within the Stat. 32 H. 8. and the Leſſor and Vd. infra. 
Ithe Leſſee ſhall loſe the Value of the Land; 
put if ſuch a Perſon be at this Day poſſeſs'd of 
ſuch a Leaſe to try the Title, and not by 


Contract, that the Leſſee ſhall hold the Land, 
this is no Maintenance, as hath been reſolved 
in B. C. B. R. and Star.Chamber. 

But for the better underſtanding the Na- 
ture of this Action, I ſhall ſhew wherein it 
differs from an Action of Treſpaſ and a Quare 
Ejecit infra Terminum ; for tho', as was obſer- 
ved before, it is in a Sort a Treſpaſs, yet it 
differs from it in ſeveral Things. 

In Treſpaſs, Damages are only to be reco- 1. 
vered; but in Ejectione Firme, the Thing or Diverſity 
Term it ſelf is to be recovered as well as Da- 2 m 5 
mages. In Ejectment, if the Term ſhould ex- only ew. 
pire, hanging the Suit, the Plaintiff ſhall go ed, and where 
on to recover Damages; for tho? the Action the Term. 
be at an End, quoad the Poſſeſſion, yet it con- 
tinues for the Damages after the Term ended. 

3 Mod. 249. And from hence another Diffe- 
rence is obſervable in reſpect of Certainty. If 
in Treſpaſs the Plaintiff declares in one Acre, 
and abuts it, and the Jury find him guilty 
in dimidio Acrg pradig , or in one Foot of 
it, this is good, tho' the Moiety is not bound- 
ed, they have found the Treſpaſs in the 
Moiety of the Acre bounded, and this ſuffi- 
HD. | ceth 
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2. 
Diverſity; 
Poſſeſſion 2 
good Title in 
Treſpaſs, but 
not in Eject. 
ment, and 


Why. 
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ceth in this Action where Damages are only 
to be recovered : But if it were in Eject ion 
Firme, it had been ill; for it is not certain in 
what Part the Plaintiff ſhall have his Hebere 
fac Poſſeſſionem, And from this Diverſity it 
is, that if an Ejectione Firme be brought 
againſt Two Defendants, the one con 

the Action, and the other pleads in Bar, Not 
Guilty, the Plaintiff cannot releaſe his Suit as 
to one of the Defendants, and proceed 
againſt the other; but in Treſpaſs in ſuch 
Caſe he may, becauſe this Suit is only in 
Point of Damages. Telv. 114, Winckworth and 
Man. 2 Bulſtr. 53. 

Poſſeſſion is a good- Title for the Plaintiff 
in Treſpaſs, if the Defendant hath not a bet. 
ter to ſhew; aliter in Ejectment, for in Eje 
ctione Firme, if the Plaintiff hath not a Title 
according to his Declaration, he cannot re- 
cover, whether the Defendant hath Title of 
not, as was Cotton's Caſe, An Infant leaſeth 


Land to C. at Will, who entred and ouſted S. 


who thereupon brought an Ejectione Firme, 
on a ſpecial Verdi& no Title appeared to be 
in the Plaintiff, and it was objected againſt 
the Leaſe at Will, becauſe it was made by an 
Infant, and no Rent reſerved upon it, not 
the Leaſe made upon the Land, and there. 
fore the Leſſee ſhould be a Diſſeiſor: Per Cur”, 
be the Defendant a Diſſeiſor or not, it's not 
material here, for if the Plaintiff hath not 
Title according to his' Declaration, he can- 
not recover; and it is not like to Treſpaſs, 
where the very Poſſeſſion without other Ti- 
tle is good. 1 Leon. 215. Cotton's Caſe. 
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Naked Colour is not ſufficient in Ejet;ane 3. 
Firme, as it is in Treſpaſs; therefore if the Diverlity; co- 
Plaintiff make Title in Ejedment, this Title lour not ſuffi« 
of the Plaintiff ought of Neceſſity to be an- — 3 
ſwered, (viz.) either --4 Matter of Fact, or and why. * 
in Law, which conſeſſeth and avoideth the 

Title, or traverſeth it: For a naked Colour 
in this Action is not ſufficient, as it is in AHſe 
ot Treſpaſs, which comprehend not any Trie 
or Conveyance in the Writ or Count, as this 
Action does in both; and in Gods, 159. in this 
Action a Man ſhall not give Colour, becauſe 
the Plaintiff ſhall be adjudged in by Title. 
22 366. Godb. 159. Piggot and Gaddet's 


Allowance of Coniſance of Franchiſe in 4. 
Treſpaſ+ will not warrant an Eje#ione Firme, Coniſance of 
3 
„as was adj in the of the Bi- . 

ſhop of EH. Ter. P. 18 Car. 2. B. R. ye 

| In Clerks Cafe, the Venrire Fac was, Ad fa. F. 
cen juratam in Placito Tranſpreſſionis, where 
it ſhould have been in Placito Tranſpreſſionis 
& Ejettionis Firme, and the Court would not 
amend it; for though EjeGione Firme be but 
a Plea of Treſpak in its Nature, yet the 
Actions are ſeveral, and therefore the Venire 
Fac” ought to be accordingly. Cr. El. 622. 
Clerk's Caſe. | 

Ejectione Firme againit Two Deſendants; 6. 
one pleads Not guilty, the other pleads, the In Ejectment 
Plaintiff replies, and ſo Demurrer: No Judg- _ IN 
ment ſhall be given on the Demurrer till the Iſſud and the 
Iſſue be tried; for in this Action the Poſleſ- other demurs, 
ſion of the Land is to be recovered,and it may Iſſue firſt to 
be, for any Thing that appeareth, he who be tried 


Pleads 
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pleads the general Iſſue, has Title to it; but if 
it had been an Action of Treſpaſs, and the 
Plaintiff will releaſe his Damages on the Iſſue 
joined, he ſhall have Judgment againſt the 
other. 2 Leon, 199. Drake and Monday, 

Treſpaſs is deins Stat. 21 Fac. which name 
Treſpaſs generally, but Ejectment is not, 
1 Keb, 295. Power's Caſe. 

The Plaintiff declares in Treſpaſs in one 
Acre, and abuts it, the Jury find him guilty 
in dimidio Acre predict, this is good; but if it 
were in Ejectione, the Verdict had been ill; 
for it is not certain in what Part the Plain- 
tiff ſhall have his Habere fac Poſſeſſionem, 
Yetv. 114. 

Ejectione Firme and Treſpaſs of Battery 


EjefFione and were both in one Writ, and upon Not guil. 


_ Treſpaſs for 


ty, Verdi& was given for the Plaintiff, both 


Battery, both for the Ejectment and for the Battery, and 


one Writ. 


entire Damages. Q. of the Judgment: For 
the Damages for the Battery could not be re- 


leaſed, becauſe they were entire with the 


Ejectment. Hob. 249. Bird and Snell. 

Ej ectione Firme againſt a Baron and Feme, 
which are but one Perſon in Law, yet if the 
Baron dies, the Suit ſhall proceed againſt the 
Wife; for it is in the Nature of a Treſpabs. 
Hardr. 161. . 


Of the Difference between Ejectione Firme, and 
Quare ejecic infra Terminum. 


Ejectione Firme lies againſt the immediate 
Ejector; but Quare ejecit lies againſt him who 
has Title, as againſt him in Reverſion. 7 H. 4. 


6 b. 
* Ejection 


UL! 
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Ejectlone Firme is Vi & Armis, the other is 
not. 

Quare ejecit infra Terminum lies againſt him 
who is in by Title, as againſt the Vendee of 
the Leſſor 3 but Ejectione Firme is againſt him 
that is the wrong Doer. 

In Ejectione Firme, if the Term expire 
hanging the Action, this ſhall not abate the 
Writ, but the Plaintiff ſhall have Judgment 
for his Damages. Aliter in Quare ejectt infra 
Terminum. 

Noze, No Ejectione Firme was brought 
againſt a Stranger before 14 H. 7. 

At Common Law the Leſſee had no 
Action but of Covenant againſt his Leſſor, 
or Ejectione Firme, The Quare ejecit infra 
Terminum is given by the Stat. V 2. c. 24. for 
Recovery of his Term againſt the Feoffee; 
for Ejettione Firme lies not againſt him, be- 
cauſe he came to the Land by Title of Feoff. 

ment, and not by Tort, Vaughan 127. 


In what Court this Action is to be brought, or 
not, and of Removal by Procedendo to an 
Inferior Court, 


It lies in Banco Regis and Banco Com- 
mum. 

It lies in the Exchequer, and for a Party 
privileged by Bill. x Rep. 3. Pelbam's Caſe. 

Note, Where the King's Revenue is con- 
cerned, the Ejectment ought to be brought 
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in the Exchequer, as if a Man claims Ticle to In the Exche- 


Lands of a Perſon outlawed. Ejectione Firme Jr» 


was brought in the Exchequer by Garroway 
againſt R. Z. upon an Ejectment of Lands in 
Wales, 
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Wales, and it was maintainable as well a 
Intruſion on Lands in Wales upon the King 
himſelf. 
Upon Ejetment brought in the Court 0 
Common-Pleas by the Defendant in the Ex. 
chequer, the Plaintiff moved that the Action 
might be laid in the Exchequer, becauſe hi 
Title was under an Extent out of this Coun 
for Debts in Aid; and fo it was ordered, 
Hardr. p. 193. Sir Ralph Banks and Sir Thr 
Bennet. Hardr. p. 176. Hammond's Cafe. God) 
I. 296, Caſe 416. 
This Action lies not in the Afarſhalſes, 
10 Rep. 72, f 
How Eject- It lies in the Court of Ancient Demeſne 
ment lies in jf je be of Ancient Demeſne Lands, and not 
— wag De- in the King's Courts; and therefore in Eje 
_ ctione Firme brought above, Ancient Demeine 
is a good Plea. Vid. infra, Tit. Pleading 
5 Rep. 105. Aldens Cafe. 
Aſter u ſpe- Ej ectione Firme depends in B. C. and: 
cial Verdict ſpecial Verdict is found. The Plaintiff may 
found in d gd. bring a new Ejectment in the King's-Bench, 
the Plaintiff 8 Joo on 
may bring a and it ſhall not abate, for it's no Inconve 
new Eje&t- nience to any Perſon, the ſame being Plain- 
ment in B. R. tiff here and there; but if the Verdict had 
Liter of the been for the Defendant in the Common 
Defendant. Bench, then the Plaintiff cannot bring a 
new Action in B. R. till Poſſeſſion be gi- 
ven in Banco Commimi according to the 
Verdict, Tr. 17 Car. 2. B. R. Shepard and 
Griffith. | 
EjeQment By Twiſden in Criſp and Fackſon's Cale, 
will net lie of the Reaſon why Ejectment will not lie of 
LG iy 7 Lands in Jamaica, or in any of the King' 
why. Foreign Territories, was, becauſe the _ 
; 2 fs 
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here could not command them to do Execu- 
tion there, for they have no Sheriffs, 1 Ventr. 
59. 
| Tr. 14 Car, 2, It was ordered in B. N. That Tow Ej-Q- 
in every Action of Treſpaſs and Ejectment 3 * 
8 2 rought, if 
to be brought after that Time in the King's the Lands lis 
Bench, if the Land did lie in the County of in Mid: 
Middleſex, then a Bill of Middleſex ſhould be or Linden. 
brought; and if the Lands lay in London, then Not remova⸗ 
a Writ of Lztitat ſhould be taken out againſt ble by a Po- 
the caſual Ejector, named Defendant in every wears by 
luch Action. ONE 
It Ejectione Firme be removed from an In- 
terior Court by Habeas Corpus into the King's. 
Bench, it is not removable by Procedendo to 
a Franchile, as Oxon, Pole, Canterbury, &c. 
which only hold Plea of perfonal Actions; 
but in this Action he ſhall recover Poſſeſſion, 
and have a Wiit of Habere fac* Poſſeſſionem, F 
and thereby he that hath a Freehold may | . 
be put out of Poſſeſſion. And in Sabir's 
Caſe, MA. 13 Car. 2. B. R. Ejr&ione Firme 
was brought in the City and County of 
Canterbury, and removed into the King's. Bench __ 
by Habeas Corpus, and a Precedendo was pray. Proccdendo det 
ed; but becauſe Bail was put in in B. R. nied. becauſe 
the Court denied the Procedendo, becauſe gs 2 BF 
they were thereby ſeiſed of the Cauſe, Cro. . 
Car. 87. Halleys Cafe. M. 13 Car. 2. B. R. 
Sabin's Cale. Siderfin, p. 231. 
Now in ſuch Caſes of Franchiſes, as Can- 
terbury, Oxon, the Cinque Ports, & c. they ſup- 
poſe the Leaſe elſewhzre in the County, and To be tried 
it ſhall be tried where it's ſuppoſed the Leaſe hat. = 
to be made; and fo by Hd in Sabin's Cale. were 3 
Upon Ejectment in the County of owes: made. 
C | 4 
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Canterbury. 


Marches of 
Wales. 
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bury, one may declare upon a Demiſe in any 
Part of the County of Kent, and fo tiy it 
at Maidſtone ; for the Venire comes always 
from the Place of the Demiſe, which was 
denied by Windham, the Body of the County 
being as another County from that of Can. 
terbury. 

But the Reaſon why the Court denied a 

Procedendo in Allen and Burney's Caſe, was be- 
cauſe the Plaintiff below had not actually 
ſealed a Leaſe, as he ought to have done, be- 
ing an Inferior Court, M. 18 Car. 2. B. R. 
Allen and Burney, 
Action was brought in the Court of the 
Marches of ales in Nature of Ejectione Firme, 
and a Prohibition granted, becauſe they are 
not to meddle with the Poſſeſſions of Men, 
unleſs in reſpe& of Force, plena Curia, 2 Rolls 
Rep. 309. 


CHAP. 


Ins tw, — > 
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7 
— * 8 


a i. £4. 
— 


S NAP. II. 


Ibo ſhall have Ejectione Firme, and in what 
Caſes this Action lies, or not, in reſpect of Poſe. 
ſelſion, in reſpe of Entry congeable, in re- 
ſpect of Exility of Eftate, By Leſſee of Copy- 

Id, and bow, and whether before Admittance, 
and the Manner of Declaring. Of Ejedtment 
by Executors, Infant- Leſſee of Simoniſt. On 
Elegit. Os undue Extent, aud in caſe F hold. 
ing over. By Intruder, by the King's Leſſee, 
by @ Perſon outlawed, by Leſſee of Bail on Ex- 
tent, by Fudgment againſt the Principal, by 
Iſſue in Tail liable to a Statute, h comes not 
in and pleads to the Sci fac', on Entry if the 
Grantee of Rent with Proviſo for Retainer till 
Sati faction of Arrears ; by Ceſtuy que Truſt ; 
by Vendee of Commiſſioners of Bankrupt. Two 
Tenants in Common to make ſeveral Leaſes in 
Eject ment. 


HE next to be handled, is, In what 
Caſes this Action lies, and in what not; 
whereby the Reader may be ſo well inform- 
ed, as not to hazard his Client's Caule, and 
his own Reputation, ; 

Note, If the Heir bring an Ejectment, and 
the Anceſtor dies ſubſequent to the Action, 
he ſhall not recover, becauſe every one ſhall 
recover only according to the Right which 
he hath at the Time of the bringing his 
Action, in Wedywoed and Bayle)s Calz, 
Ram. 463. 
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It has been laid down for a conſtant Rule 
in our Books, That upon a Poſſeſſion in Law, 
2 Man ſhall never maintain an Ejedlſ ione 
Firme, but he ought to have actual Poſſeſ- 
ſion at the Time of the Ouſter, as if Tenant 
for Years makes a Leaſe at Will, and the 
Tenant at Will is ejected; the Queſtion was 
in Stone and Grubham's Caſe, 1 Rolls Rep. z. 
if the Tenant for Years for this Ejectment of 
his Leſſee at Will ſhall have an Ejectione Firme, 
and it was reſolved that he ſhould not. So 
if Leſſee for Years be the Remainder for 
Years, the Leſſee for Years is ouſted, his 
Term expires, he in Remainder for Years 
cannot have an Ejectione Firme, becauſe: he 
had no actual Poſſeſſion at the Time of the 
Ejectment. So if a Leaſe for Years be made, 
and before the Leſſee enters, a Stranger en- 
ters, he ſhall not have this Action. And up. 
on this Reaſon of Law it is, that by the new 
Rule of Practice, the Defendant ſhall confeſs 
Entry and Ouſter; but it has been reſolved, 
That if Inquiſition upon Elegit be found, the 
Party before Entry hath. the Poſſeſſion, and 
a Fine with Nonclaim ſhall bar his Right; 
for before actual Entry he may have Eject ion 
Firme or Treſpaſs, and it is not like to an Inte- 
reſſe Termini, 

In Smith and Rawlin's. Caſe no Entry was 
proved to be by Dean and Chapter ſince 16 31; 
yet in regard Rent had been actually paid, 
there the Leſſee may bring Ejectment (with- 
our any Leafe actually ſealed on the Ground), 

2 Keb. 127. Smith and Rawlins. 
A Corporation of Mayor and Aldermen 
are Leſſors in Ejectment, and the Demiſe in 
the 
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the Declaration is not mentioned to be by 
Deed, it was aſſigned for Error; but being 
aſter a Verdict, the Court would not allow 
it. Patrick Ball, 89 W. 

Poſſeſſion of the Leſſor of the Plaintiff 
muſt appear to be within Twenty Years, 
though the ſpecial Verdict be on another 
Point; fo Keb. 364. but 32 H. 8. c. 2. ex- 
tends not to Common; but the Reverſion in 
the King will Privilege the Leſſor of the 
Plaintiff being but a Leſſee for Ninety nine 
Years againſt ſuch Want of Poſſeſſion, 3 Keb. 

68 Mic. 28 Car. 2. B. R. Piggot and the 
Lord Saliibury. 

Leſſee for Years ſhall only have this Action, 
N. B. 120. F. 

He whoſe Entry is not congeable by Law, In reſpe& of 
cannot have Ejectione Firme, as in caſe of Entry con- 
a Formedon in Remainder and Diſcontinu- Seable. 
ance. 

Leſſor grants the Reverſicn to A. Leſſee 
attorns, A. ouſts him, Leſſee ſhall have Eje- 
ctione Firme, N. B. 221.4. 1H. 5.3. pl. 3. 

The Action of Ejectment is maintainable, 
if it appear by ſpecial Verdict, that any ſor- 
mer Leaſe made by the Leſſor, que, &«c. be 
in —_ 1 Rep. 153. Rector of Chedington's 
Cale. 

How Copyholder or his Leſſee ſhall bring EjeQment by 
an Eje&ment, there have been uncertain Opi- Copy holder 
nions in our Books; but the Law therein or bis Leſſee + 
ſtands thus : N 

Leſſee of a Copyholder for one Year ſhall 
maintain Ejectione Firme, in as much as his 
Term is warranted by the Law, by Force of 
the general Cuſtom of the Realm; and it's 
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but Reaſon, if he be ejected, that he ſhall 
have an Ejectione Firme; and it's a ſpeedy 
Courſe for a Copyholder to have Poſſeſſion 
of the Land againſt a Stranger; but in the 
Guardian of the Monallery of Otlery's Caſe 
cited, it was objected, That if Ejectment be 
maint2inable by Leſſee of a Copyholder (as 
4 Leon. p.18. it was adjudged in B. C.) then if the Plaintiff 
recover, he ſhould have an Habere fac Poſſe]. 
ſionem, and then Copy holds ſhould be ordered 
by the Common Law, 4 Rep. 26. Cr. Elia. 
676,717. Erithe's Cale, Moor 709. Stoner and 

Gibſon. Leon. p. 118. 2 
By Leſſee of The Leſſor for Years of a Copyhold which 
3 ee FE is made without Licence of the Lord, may 
ee of ho maintain an Ejectione Firme, becauſe he is Lel- 
Lord. ſee againſt all but the Lord; and the Leaſe is 
good between the Leſſor and Leſſee, and 
againſt all Strangers, but not againſt the 
Lord; and ſo in Hardres's Rep. p 330. The 
Leale of a Guardian or Copy holder will 


maintain the Declaration in Ejectment, 


though void, againſt the Lord and Infant. 
And theretore Fackſon and Neale's Caſe, in 
Cro. El. 394. ſeems not to be Law, which 
was; The Licence to a Copyholder was to 
let for Twenty one Years from Michaelma 
laſt paſt, he makes a Leaſe tor Twenty one 
Yeats, to begin at Chri/tmas following, to the 
Plaintiff, who entred, and being oufted by 
the Defendant, brings an Ejedtione Firme; the 
Court was of Opinion, That the Leaſe not 
being warranzed by this Licence, no Ejedion 
Firme lies upon it. TE 
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Copyholder makes a Leaſe for Three Years 
without Licence, this is not good for Leſſee 
to maintain Ej«@. Firme againſt a Stranger, 
ger Cur?, in Lady Aſpfield's Caſe, -- Car. B. R. 
and in Gowen and Longhurſt's Cale, M. 

33 & 39 El. in Scaccio. 

But in Petty and Evans's Caſe, in Ejectione Declaration 
Firme brought by the Leſſee of a Copy holder, by Copyhold. 
ie js ſufficient that a Count be general with- er in Ejed- 
out Mention of the Licence; and if the Deg. Went. 
ſendant plead Not guilty, then the Defendant 
ought to ſhew the Licence in Evidence; but 
if the Defendant plead ſpecially (as in thoſe 
Times it was uſyal) then the Plaintiff ought 
to plead the Licence certainly in the Replica- 
tion, and the Time and Place when and 
where it was made. 2 Brownl, 40. Petty and 
Evans. 

In Ewer and Aſticł's Caſe it was doubted 
by the Court, (and fo in ſeveral other Caſes 
in former Times) Whether the Plaintiff in his 
Declaration ought to ſet forth the Cuſtom of Copybolder 
the Manor, that the Copyholder may Leaſe, notes prong 
Cc. and then to ſhew that the Leaſe is war- not — 
ranted by the Cuſtom. But now it's ſully the Cuſtom. 
agreed, That the Plaintiff ought not to ſnew- 
that the Leaſe is warranted by the Cuſtom 
but that ſhall come on the other Side, and fo 
is the Practice not to declare on the Cuſtom, 

Rumney and Eve's Caſe, 1 Leon. p. 100. | 

It has likewiſe been a Queſtion, Whether £jeFione Firme 
one ought to be admitted before he can main- by Copyhoid- 
tain this Action; but it is reſolved in Rumney © >*fore Ad- 
and Eve's Caſe, if cuſtomary Lands do de- p,fmrment 
ſcend to the younger Son by Cuſtom, and he and where 
enters and leaſeth it to another, who takes the not without 


C 4 Profics, Admittance. 
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Profits, and after is ejected, that he fhall 
have an Ejedione Firme, without any Admit. 
mittance of the Leſſor, or without any Pre. 
{entment that he is Heir, 1 Leon. p. 101. Rum. 
ney and Eves, Pop. 38. Bullock and Dibler. 

Ccpybolder But a Copyholder Mortgagee muſt be ad. 

e mitted before he bring this Action, and he 

mitted before May bring his Bill againſt the Lord to be ad. 

he brings this mitted to inable him to try the Cuſtom, 2 Kb. 

Aktion. 357. Towell and Corniſh. 

B) Executors. Eject ione Firme may be brought by Execu- 
tors of Land let to their Teſtator for Years 
upon Oulter of the Teſtator for Years, per Star. 
4 Ed. 4. c. 6, which gives an Action for 
Goods taken out of the Poſſeſſion of the 
Teſtator; the Reaſon is, becauſe it is to re- 
cover the Term it ſelf, 7 H. 4. 6. 6. 2 Ventr. 

"40; 
f It a Man ouſts the Executors of his Leſlee 
for Years of their Term, they may have a 
ſpecial Action on the Cafe, or they may 
have Ejcdi ione Firme or Treſpaſs, 4 Rep. 95. as 
Reg. 97. N. B. 92. 

By Infant. In Ejectment the Plaintiff was an Infant at 

os the Time of the Bill purchaſed, and ſued by 
Attorney where he could not make an Attor- 
ney, but ought to have ſued by Guardian; per 
Cur', it's erroneus, and Error en fait, Cro. Fac, 
p. J. Kew and Long. 

Er V moniſt. Deprivation in the Spiritual Court for 

. Symony, diſables from bringing Ejectment, 

becauſe he can make no Leaſe, per H Wind- 

bam, Bucks Lent. Aſſiſes, 1668, Dr. Crawley's 

Cale. 


1 
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In Iten and Dawſon's Caſe, Council The Sheriff 
pray'd, That Delivery of Poſleflion might only to deli. 
be awarded on Elegit, but the Court denied ,*" 2 
it, the Party having no Day to interplead; wig Plain. 
and the Sheriff ought only to deliver Sei- tiff to main- 
ſure to enable the Plaintiff to maintain Eje&- tain Eject- 
ment, and the Tenant may plead on the Eject- ment. 

ment, or elſe the Tenant may be turned out 

unheard, and fo be remedileſs, and per Cur 

actual Poſlſeflion ought not to be delivered; 

but if it be, it's remedileſs; and yet before 

Entry the Plaintiff for whom the Inquitition Ej-#ioncFirme 
s found, has Poſſeſſion, and betore actual be for actual 
Entry he may have Eje&ione Firme, and is not Eatry on Ele- 
Bike to an Intcreſſe Termini, M. 25 Car. 2.8 

5. R. 

In ſome Caſes, Remedy againſt an undue Remedy 
Extent may be by Ejectment; as, The In- againſt undue 
queſt by Practice of the Sheriff on Elegit, Extent on Ele. 
nd the Defendant had Lands in A. where he C, by Ejec- 
id nothing, and ſo extended all his Lands in . 

B. as a Moiety ; this is avoidable by EjeR- 

ent, as to a Moiety, and the Evidence may 

e, That the Defendant had nothing in A. or 

o file the Writ of Elegit, and in Ejectment Ej:ꝗment 
herzon (which elſe cannot be brought) to *gainft Te- 
dead the ſame or in caſe of holding over, antb Legi. 
5 e a 3 in Caſe of 
jectment lies againſt Tenant by Elegr, if he holding over 
de ſatisfied at the extended Value, contra of a nocſoota * 
adgment which is uncertain for Coſts and Judgment, 
Damages, 1 Keb. 891. Dakin and Hulme, and why. 
Keb. 858. Lord Stamford and Hubbard. 

Intruder on the King's Polleſſion cannot 
ke a Leaſe, whereupon the Leſſee may 
aintain an Ejectiane Firme, tho* he may 
Ye an Action of Treſpaſs againſt a Stranger, 


but 


By Int: uder. 
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Stranger may but a Judgment in Information of Intruſion 
enter not. pro Rege binds not a Stranger, but that he may 
N enter and bring Ejectment; if it were other. 
5 in Wi'e, this would be a Trap for any Man's Pol 
Intruſion. ſeſſion by lawful Title; and the Judgment on 
udgment in Intruſion is not in the Nature of Seiſin or Pol. 
Judg 
Int uſion, ſcſſion, but only quod pars committatur & ca. 
what. piatur pro fine, and an Entry may be made by 
the King's Patentee, Hardreſs, p. 460. Friend 
and the Duke of Richmond, 

It a Stranger entreth upon the King's Fer. 
mor, by ſuch Entry he hath gained the Eſtate 
„ ese. — for Years; and if he doth make a Leaſe to 
another, his Leſſee may maintain Ej ect io 


Firme. N Leſſee may have Ejectione Firm, ff 


tho? the Reverſion be in the King. So tha 
it ſeems the Ejector by his Entry hath gain 
ed the Land, 2 H. 6. 6. Dyer 116. b. 3 Leo 

206. 
The Leſſee of 8 The Leſſee of the King may bring Eject ion 
the King. Fire, tho' the King be not put out of the 
Freehold by the Words, He entred and expulſci 
him, Cr. El. 331. Lee and Morris. 
It's ſaid in Leonard, 1 part 212, Leſſee d 
By Tenant in Tenant in Common of one Moiety, withou 
Common of actual Ouſter, cannot maintain Ejedione Firm 
one Moicty. againſt the Leſſee of his Companion, as by 
driving out of his Cattle, ec. 1 Inſt. 199. b. 
It was held in Moor and Furſden's Ca 
That Two Tenants in Common, Leſſors, mul 
make ſeveral Leaſes in Ejectment. Shore 342 
Entry taken _ FJ. M. covenants to ſtand ſeiſed to the 
away by Uſe of himſelf for Life, and after to the Uk 
9 * not Of his Daughters, until every one of then 
entring. ſucceflively ſhall or may have levied 500 
Remainder to his eldeſt Son. He had Fol 
|  Daughts' 
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Davghters at the Time of his Death, and the 

Land was worth 100/. per Annum ; the Fa- 

ther died in 30 El. the eldeſt Son immediate» 

ly entred, the eldeſt Daughter entred in 

42 Eliz, and made the Leaſe to the Plain- 

tiff; Per Cur”, ſhe hath overpaſt her Time, 

and cannot enter; for then ſhe ſhould preju- 

dice her other Silters, ſo as they ſhould never 

levy their Portions, Cr. El. 809. Blackbourn 

and Laſſells. | | 

A Perſon outlawed may bripg Ejectione By à Perſon 

Firme; For tho? a Perſon outlawed cannot outlawed. 
aſter an Extent prevent or avoid the King's 


Ticle by Alienation, yet the Outlawry gives 


no Privilege to the Poſſeſſion of a Diſſeiſor, 
but that the Diſſeiſee may enter and bring 
the Ejectment; for by the Outlawry the 
King hath only a Title to the Profits, and no 


Intereſt in the Land, Hardr, 156. Hammond's 
Caſe wide. 


If a Man ouſts the Executors of his Leſſee By Executors. 
for Years of their Term, they may have a 
ſpecial Action on the Caſe, or they may have 
an Ejettione Firme or Treſpaſs, 4 Rep. 95. 4. 
Reg. 97. N. B. 92. 

One ſeiſed of Lands in Fee · Simple, be- The Bail lets 
comes Bail in an Action of Debt in B. R. Lands to B. 


and aſter Iſſue joined, let the Land to B. Igafnt che 
the Plaintiff; Judgment is afterwards given Principal,and 


againſt the Principal, and an Extent taken Extent on che 


being thereupon ouſted, brings this Action of B.b 
— 4 Firme, Crok, Fac. 449. Ker vile and — 
Oe ſt. 


Tenant 


28 The Law of Ejectments. 


Where the Tenant for Lifz, Remainder to his Iſſue 
Iſſue in Tail in Tail; Tenant for Life enters into a Stat 
is liable to and dies, Coniſee ſues a Scire fac againſt his 


Execution on 4 , i a 
2 Stef on ger Heir, who was Iſſue in Tail, and the Sheriff 


fac returned, returns Scire feci; and upon this, Execution 
and he comes without any Plea pleaded by the Heir, and 
notinand the Heir being ouſted by the Execution, 
pleads, he brought Ejectione: Per Cur, the Heir ſhall be 
(hall not * 
bring his bound by this Execution, and he has no Re. 
Ejectment. medy, neither by Ejectment, Writ of Error, 
We nor by Aud Querela, nor by any other Way, 
but againſt the Sheriff, if he have made a fa 
Retorn of the Scire fac, Siderfin, p. 55. Day 
and Guilford, 
Upon Entry Rent granted with a Proviſo, that if it be 
o Grantee of Arrear the Grantee may enter and retain un. 


pa agen til he be ſatisfied. This Proviſo {hall enute 
to grant a certain Eſtate to the Grantee when 


Satisfaction 
for Artear,he he enters for Nom payment. And tho the 


may upon Grantee by ſuch Entry cannot gain a Free 
Juch Intereſt hold, yet he had ſuch an Intereſt as he may 
2200 Eieck. make a Leaſe of it, and his Leſſee may have 
ment; 2144, an Ejectment; for the Law does not give an 
the Lord up. Intereſt to any, but it alſo gives a Remedy 


on S:iſure of for it; and if he have Remedy to hold ſuch 


a Copyhold Poſſeſſion, he ought to have this Action 


rill the Heir which is the loweſt Degree of gaining Pol- 
88 ſeſſion. So in the CORE of 2 
1 Keb. 28). in Cale, Anno 1659. of Copyholds, there was 
Pateſon's Cafe. a Cuſtom, That if ſuch Tenant who claims 
Tenant Right does not pay his Fine, the 

Lord may enter and retain the Land unti 

he be ſatisfied, and adjudged that his Lel- 

ſee upon ſuch Entry for Non-payment ma) 

maintain Ejectione Firme, Siderfin, p. os 

emat 
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mx and Cowley, 1 Roll. 784. 2 Keb. 20. 
leſme Caſe. Cre. Fac. 511. Havergell and 


are. 
Hill. 13 Fac, B. C. Rot, 868, Brown and 
Agger Cited in Price and Vaugbar's Caſe, is 
all in the Point; and Trin. 14 Car, 2. Roll. 
20 11. Eyer and Malin, Ejectment upon a 
Ne- eaſe of the Lord Byron, ſpecial Verdict 
or, Wound, Sir J. Byron ſeiſed in Fee by Inden- 
ay, ure, grants a Rent-Charge for Life, to com- 


aur Wnence after the Death of the Grantor ; and 
Dy the Rent be Arrear, that the Grantee may 

nter and take the Profits without Account, 
: beWill the Rent and Arrears ſhall be paid. The 
un-Ment was Arrear, and the Grantee enters and 


makes a Leaſe to the Plaintiff; and Bridgman 
and the reſt (præter Browne) agreed for the 
Plaintiff, | 


jure 
hen 
the 
rec 
may 
Have 
2 an 


hat Tenant at Will may make a Leaſe for 
ears to try a Title of Land, and ſo may a 
opy holder, Stiles Rep. 3 80. 


- 
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It was ſaid in the Caſe of Holmes and Boh, MT Tenant at 
ill. 


ech Ejectment is brought by Ceſtuy que Truſt. By ciſtay que 
ſuch Now if the Truſtee of the Leaſe be Leſſor Truſt. 

tion Wn Ejectment, he may diſclaim in Pais (if he 

Poſ· are not accepted the Truſt) which will avoid 


and's 
was 
aim 
the 
until dented, cannot maintain by his Leſſee an 
Lel-MEjettione Firme before Inrolment of the 
may Deed, altho' it be inrolled after the Action 
223. brought: And the Difference between this 
fema and the Cafe of a common Bargain and Sale, 


per 


he Plaintiff s Title at the Trial; 2 Keb. 794. 
beek and Liſle. 


Vendee of the Commiſſioners on the By a Vendee 
tatute of Bankrupts of Lands by Deed in- of the Com- 


miſſioners of 


Bankrupt. 
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By Baren and 
Feme. 


The Law of Ejectments. | 


per Stat. 27 H. 8. c. 10. of Uſes, is, For 
there the Eſtate paſſeth by the Contra& 
and the Uſe is executed by the Statute ; then 
comes the Act of Inrolments of the ſame 
Year, and enacts, That no Eſtate ſhall paſ 
without Inrolment, and this within Si 
Months. But the Commiſſioners here have 
not any Eſtate, but only a Power which ough: 
to be executed by the Means preſcribed by 
the Statute, with the Circumſtances there 
directed, which is not only by Deed indent- 
ed, but inrolled alſo ; Sir Tho, Jones, p. 196 
Perry and Bowers. 

Baron and Feme Leſſots in Ejectment, and 
do not ſay by Deed, yet good. 2 Rep. 61. “, 
3 Rep. 216. 

Note, Leſſor of Tenant in Poſſeſſion hath 
no Privilege in Ejectment, tho' he be a Lord 
of Parliament, unleſs he be Tenant in Poſſeſ 
ſion himſelf, 1 Keb. 329. 


SO AR a OD eee Ima; 


am 

2 C H AP al 
| lit 

vece 
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me CH AP. III. 


dir Proceſs in Ejectione Firme. The Original. 
zel bat Miſtakes in the Original are Error after 
"LT Verdict, or not. Of a vicious Original. 
by IF Original in Eje&ment be Summone, as #'s 
en Error. Of the Want of an Original. Of an 
ne. Original taken out before the Cauſe of Action. 
Where Amendment ſhall be by the Paper. 
Book, Of Amendmen;s of Originals, Stat. 
and 13 Car. 2. c. 11. Of Appearance, Of com- 
en Bail. Infant, bow to appear, ſue, or de- 
Fed. The true Difference between Guardian 
ab 424 Prochein Amy. Of want of Pledges. 
ond Of Bait. Of the Stat. 13 Car. 2. C. 2. 
Nell Of Bail or Error. When the Suit is in B. R. 
by Original , Error doth not lie upon it but in 
Parliament. The Form of a Precipe to, an 
Original in B. R. 


The Original thus: 


3 P EX, c&c. Vie Widd ſalutem. Si 
A. B. fecerit te ſecurum tunc 

zone pd vad T ſalvos pleg C. D. nu- 
ger de Tondo Gener, Ita qy fit co- 
am Juſticiariis noſtt apud Teſt 
\ P. tali die) ad reſpondend TU. J. de 
lito quare vi X armis unum Meſſuag 
ecem Acras terre & tres Acras Pa- 
ure cum Ptincid in D. in Comic tuo 
Jue S. (UI. vid cid TU. dimiſit ad ter- 
uinum qui nondum pzetertit * 
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E ipſum a Firma ſua ejecit, & ala 
eno2mia ei intulit ad grave damnun © 
ipſius W. K contra pacem noſtram 12 


Dom Regis nunc, Fe. T. Ec, 15 
On the Return in B. R. Quinden Paſele i , 
ubicunque. 

th 

th 


Writ, Proceſs, 


In Ejectment upon a Demiſe by the 
Lord L. who was no Peer; yet upon Nu 
Culp good, he being the fame Perſon tha 

did demiſe. Alen 58. Bernard's Caſe. 
So you ſee the Original Writ in C. B. in 
Ejectment, is an Attachment, or a Pone prifif® 
vadios & ſalvos plegios, &c. and Summoniu P. 

in Ejectment was held to be an Error. 
Summuuit for In Ejectione Firme brought by Origin. 
Attachment, Writ out of Chancery, the Record upon 
ee after the Iſſue. Roll was enter'd in this Manner: 
N ſſ. Simo Eduiph nuper de C. ſumme 
nit kuit ad reſpond Tho. N. de plitt 


quare vi F armis, Ec. And after Ve: 4 
dict pro Quer it was moved, That this wall © 
a vicious Original, and not aided by a- wi 


of the Statutes of Feofails ;, for it appears h 
the Entiy of it, that the Original was 
Summons, where it ought to have been at 
Attachment, which the Court granted: BU 
Aliter, ifthere upon Search there was no Original filed; 
be no Origi- and then per. Cur', ſeeing there is no O 
nal. ginal filed, it ſhall be intended after Ver 0 
dict, that once there was a good Origin: p 
which is now loſt, and that the Plaintiff ** 


Clerk had miſtaken in the Recital of i 
I Whick 


Tie * aw of Sjectments. 33 


which after Verdict is not material. Reg. 
Orig. 227. b. Saunders Rep. 1. p. 317. Redman 
and Edciph, Sider. 42 3. meſine Caſe, 2 Reb. 5 44. 
nt me Caſe. 

So in Jennings and Downes's Caſe, Error 
was aflizned, becauſe that it appeared by 
the Record that the Dec'aration was before 
the Plaintiff had any Cauſe of Action : Bur 
the Councel of the other Side id, There 
is a wrong Original certihed, and prayed to 
have a new Certificate to have the true Oi. 
ginal certified. Per Cur', Take it, lor it is Origina! e: 
in Aﬀfirmance of a Judgment, which ought ken our b. 
to be favoured. But in 7% and Steymy's fotethe Cuuſe 
Caſe the Original bore Date 24 Fu, 6 Car. -£ qa, 5 
and the Ejectment is ſuppoſed 31 Fanuarii. 
Per Car”, It's Error, becauſe the Original 
(upon Diminution alledged) was certified a 
an Original in this Action, which is between 
the ſamie Parties, and oi the lame Land, 
and of the ſame Term; and being take 
out before the Cavie of Action, it's 2 vicious 
Original, and nor aided by any Statute, 
Stiles Rep. 352. FTenings and Downes, Cvro. 
Car. 272, 281. Fohbns and Steyner. 

The Original in Ejz&tment was Sammoneat, 
Whereas in Treſpais, as chis i, Summons 
lies not, but Attachment; this is as no Oti- 
gzinal, and the Declaration is not here againſt 
the Defendant as one in Cuſtody, without 
one of which the Court cannot hold Plea : 
and Judgment was arreſted. Sid. 425. 

When Suit in Ejectment is in B. E. per 
Original, Error doth not lie upcn cis, but in 
Parliament. II. ibid. 


D Grigingt 
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Original in B. R. 


The Pracipe to an Original in EjcQion: 
Firme muſt be in this Manner: 

Midd' fl. Si A. B. feC, Ec. tunc pone 
C. D. nuper de J. in Com) tuo gen 
de plito quare vi & armis quatuo? 
Meſſuag cum pti in J. que B. J. 
p2cfat A. dimiſit ad terminum qui 
nondum p?eterit intravit & ipſum a 
firma ſua pꝛedic cjecit & alia enozmia 
ct intulit ad grave damnum ipſtus 
A. & contra pacem noſtram O21. in 
ret in B. N. (Quindena Paſche) ubicun- 


que, Fc, 
A. N. Atto2n Quer. 


It's a Rule in the Regiſter, That in the 
Writ of Ejectione Firme there may not be 
Bona & Catalla, becauſe that for Goods ta. 
ken away a Man ſhall have an Exigend, 
and * this Writ Diſtreſs infinite. PI. 
228. 6. | 

So was Fobnſen and Dawvies's Caſe, The 
Suit was by Original Writ, which is of one 
Meſſuage, Sixty Acres of Land, Three hun- 
dred Acres of Paſture; but per Curiam, this 
ſhall not be intended the Original upon 
which the Plaintiff declared, but that there 
was another Original which warranted the 
Declaration, which is now imbezelled ; and 
this Want is aided by the Statute of Feofail, 
eſpecially as this Cale is, becauſe the Writ is 
Teſte 18 Apr' Ret' 15. Paſch', cc. This De. 
claration is in Trinity Term, and here 8 no 

on. 
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Continuance upon this Writ. Cro. Car. 327. 

Jobnſon and Davies. 
| In Ejedione Firme the Paper-Book was Where A- 
—_ right, ſcil. Acram Terre, and the Bill upon mendment 
the File was ill, (ſcilicer ) Clauſum Terre , and fb!) be by 
1 the Bill was amended by the Paper-Book ; Book 33 
em and the Difference is, Where there is a Pa- 
per-Book in the Office of the Clerk, this be. 
ing right, all ſhall be amended by it; but 
if there were not any Paper-Book, and the 
A in upon the File is ill, there can be no 
Amendment; and in this Caſe the Amend- 
ment was according to the Paper-Book 
in which was in the Hands of the Plaintiff's 
Attorney. Palmer 494, 495. Todman and 
er Ward. 
er. it was an Exception in Haines and Strow- 
ders Caſe, becauſe the Suit was by Original 
Writ, and the Clauſe (Offenſurus) was not 
in the Writ. Palmer 413. Haines and Strow- 
der, Godb. 408 Caſe, Crouch and Haines, 
Caſe 488. 

The Original was Teſte the ſame Day Original 7:/ 
that the Ejectment was made, and adjudged the ſame Day 
good per totam Curiam. 2 Rolls Rep. 352, 129. of EjoQmenr. 
Beaumont and Coke. 

As for the Amendment of Originals in Of Amend- 
Ejeftione Firme, there are many Caſes in our ments of Ori- 
Books; I ſhall name one or two which may Finals in this 
be as a Guide in others. Action. 

Ex diviſione for ex dimiſſione was amended , 
ſo Barnabiam for Barnabam, and ſo what ap- 
pears to be the Default of the Gurlicor. 

I Brownl, 130. 1 Rolls Abr. 198. | 


D 2 In 


* 
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If the Paper- 
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In Ejectione Firme, if the Bill be not per. io 


Book be per- fect, but Spaces left for Quantity of Land th 


fe&t, tho the 
Bill upon the 
File be not 
perfect, yet 
it'samendable 


after Verdict. 


and Meadow, and after the Paper-Book gi. B 
ven to the Party is made perfect, and the 
Plea-Roll, and Ni. prius Roll, but the Bil 
upon the File was never perfected, and after 
a Verdict is given for the Plaintiff, this Im. 
perfection of the Bill ſhall be amended, be. 
cauſe the Party is not deceived by this; for th 
aſmuch as the Paper- Book which he had wall / 
peiſect, and it was the Neglect of the Clerk o. 
not to amend the Bill when the Party had fe 
given him Information of the Quantity 
1 Rolls Abr. 207. Leeſon and Weſt. ut 
Original in Ejectment was amended aſte: B 
Writ of Error brought, as diviſit for dim. 1 
2 Ventr. 173. D 
By the Stat. 13 Car. 2. c. 11. in all per- n 
ſonal Actions, and in Fje&ione Firme forlfff ic 
Lands, Cc. depending by original Writ, ab 
ter any Iſſue therein joined, and alſo aft E 
any Judgment therein had and obtained, ©: 
there ihall not need to be Fifteen Days ben 
tween the Teſte-day, and the Day of Retun 1 
of any Writ of Ven fac, Hab' corpora j ura f. 
Diſtringas jurat, Fieri facias, or Capias 4 
Satisfaciend', and the Want of Fifteen Day 
between the Teſte-day and the Day of Re- 
turn of any ſuch Writ, ſhall not be afligned 
tor Error. | 
If an Original in B. R. be ill, Error upon 
it lies not but in Parliament. Sid. p. 42. 
Action of Ejectment, and alſo Battery in ® 
one Writ; and it was moved in Arreſt off ti 
Judgment, becauſe Battery was joined in 
Ejectment, the Damages were found ſeyeral- 


ly, 


The Law of Ejectments. 


ly, and the Plaintiff releaſed the Damages 
for the Battery, and prayed Judgment for 
the Ejectment, and had it. 1 Broumi. 23F. 
Bide and Snelling. 

In Trin. 14 Car. 2, it was ordered by B. R. Where a Bill 
That in every Action of Treſpaſs and Eject of Middleſex 
ment to be brought in that Court, it the or Laticat to 
Lands lay in the County of Mz:44leſex, then be bionght. 
a Bill of Middleſex ſhould go forth; and if 
the Lands lay out of the County of Middle. 
ſex, then a Writ of Latitat ſhould be taken 
out againſt the caſual Ejector, named De- 
fendant in every ſuch Action. 

And that common Bail ſhould be filed for CommonBail. 
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| ſuch Defendant, before any Declaration by 


Bill in fuch Action ſhall be delivered to any 
Tenant in Poſſeſſion of the Lands in ſuch 
Declaration ſpecified ; and that if the Attor. 
ney for the Plaintiff ſhould fail in the Per- 
formance thereof, then no Judgment ſhall 
be enter'd for the Plaintiff againit the caſual 
Ejector; nor ſhall the Tenant in Poſſeſſian 
confeſs Leaſe, Entry and Ouſter of the Te- 
nants in ſuch Declaration, mentioned at the 
2 of the Iſſue between the Parties afore- 
aid, 


Of Appearance. 


If the Tenant in Poſlefion do not appear Judgment 
in due Time aſter the Declaration left with againſtthe 
him, and enter into the Rule for confeflin 22 {on 
Leale, Entry and Ouſter, then upon Ada. Appearance 
vit made of the Service thereof, and No. f 
tice given him to appear, upon Motion the 
D 3 Court 
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Court will order Judgment to be enter'd up 
againſt the caſual Ejector. 

In Eje&ment of any other perſonal Action, 
if the Defendant do appear upon the firlt 
firſt Return in Hillary or Trinity Term, there 
can be no Imparlance without Conſent, or 
ſpecial Rule of Court. 

Infant, how In Actions real and mix'd againſt an In. 

to appear. fant, he ought to appear by Guardian, and 
not by Attorney; and Judgment in Eye. 
ctione Firme in Banco againſt the Infant De. 
fendant, upon a Verdict had againſt him, 
was reverſed for this Cauſe. 1 Rolls Abr. 287, 
Lewis and Johns. 

Ejectione Firme was brought againſt The. 
»as the Father, and J. the Son; the Father 
appeared by T. C. Attornai ſuum, and the 
ſaid J. per eundem J. C. proximum amicum ſuum, 
who was admitted per Cur' ad proſequend, 

lafent, how this is Error: A Guardian and Procbein Amy 
1 Fa or de. are diſtin, and a Guardian or Procbien Amy 
27 may be admitted for the Plaintiff, Anda 
Prochein Amy is appointed by V. r. c. 47. 

. 2. c. 15. in Cale of Neceſſity, where an 

Infant is to ſue his Guardian, or that the 

The Diffe-. Guardian will not ſue for him; and theres 
nos 70 __ fore he is admitted to ſue per Guardian or 
Sion and tre: Prechein Amy, where he is to demand or 
chein Amy, gain; but when he is to defend a Suit in 
; Actions real or perſonal, it always ought to 
be per Guardjanum, and the Guardian ought 

to be admitted per Cur, Therefore the De. 

ſendant ought always to appear by Guar- 

dian, and not by Procbein Amy; and alſo 

o admit the Defendant ad proſequend', is 
| | ay il, 


ay 4 


4 a eas. cod wa DAN <= MS. dm. 
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ill, and prepoſterous, Cro. Fac. 640. Maby 
and Shepard. 


Pledges. 


Error of a Judgment in C. B. in Eject ione Pledges not 
Firme aſſigned in 1 Cro. 91, 594. in not aſſigned for 
certify ing Pledges (on Diminution alledged ) OT Os 
in a Writ of Error, for that Cauſe per Cur 3 a 
Omiſſion of Pledges, or of one, is Error ed. EP 
though after a Verdict; and the Defendant 
aſter in nullo eſt Erratum pleaded may pray 
Diminution, which cannot be granted but on 
Motion, and then only to affirm the Judg- 
ment; yet when the Record is come in, 
it may be made uſe of to avoid the Judg- 
ment; and becauſe Diminution was not 
prayed, the Court conceived it cannot be 
_ for Error. 1 Keb. 278, 28 1. Hodgess 

ale, 


Bail. 


In Ejetment againſt Two, one does not 
put in Bail, it is Error. 2 Rolls Abr. 46, 

Dennis's Cale. 

In Ejectment on Non Culp' pleaded by the Common Bail 
Attorney for the Defendant, Verdict was for enter d after 
the Plaintiff, who had Judgment, and Error the 12 
was brought to reverſe it, becauſe no Bail “ 488d. 
was put in for the Deſendant; yet the Attor- 
ney being once retained by Warrant to put in 
Bail, and took his Fee, and being but com- 
mon Bail, though the Attorney was dead, 

Yet the Bail was then enter'd, as of the ſame 
D 4 Term 
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Stat. 13 Car. 2. 


* * 
*. a © 


When com- 
mon Bail to 
be alcd, 


Impatlance. 


The Tawok Ejectments. 


Term it ought to have been done. 3 Bult. 101, 
Denham and Comber. 

Treſpaſs is within the Act of 21 Fac. which 
names Treſpaſs generally, but Ejectment is 
not within that Act. Stat. 13 Car. 2. c. 2. 
orders Bail on Error in Treſpaſs. 1 Kcb. 295. 
Power's Caſe. 

Note, Erxtor without Bait is a Superſe dea. 
in Ejectmert, notwithitanding the new Act, 
13 Car. 2. c. 2. it being not within the ge- 
neral Word | Treſpaſs J. 14. p. 308. Liften and 
F:bnſon. 

Zr. 14 Car. 2. B. R. Ordered, That com- 
mon Bail ſhall be filed for the Defendant, be- 
fore any Declaration by Bill in ſuch Action 
ſha!l be delivered to the Tenant in Poſlel- 
ſion of the Lands in fuch Declaration con- 
tained; and that if the Attorney for the 
Plaintiff in B. R. ſhall fail thereof, then no 
Tudgment for the Plaintiff ſhall be enter'd 
againſt the eafval Fjector, nor ſliall the Te- 
nant in Poſſeſſion conteſs Leaſe, Entry and 
Ouſter at the Trial. 

Attorney was made Leſſee in Ejectment, 
and he would not grant an Imparlance to 
the Defendant, as the Courſe is becauſe he 
is Attorney of this Court (B. R), and fo 
claims Privilege that the Defendant may an- 
{wer him this Term, or elſe he will enter up 
Judgment againit him for want of a Plea, 
Quere. Stiics Rep. 367. : 


CHAP. 


þ 


—— 
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b CHAP. IV. 

+ Arainſ® whom Ejectione Firme lies, or not; 
_ and of the caſual Ejector. Of the old Way of 
Sealing Leaſes of Ejectment by Corporations, 


by Baron and Feme ; in what Caſes now to be 
uſed. 


Fectione Firme againſt one Simnl cum had 
been ruled to be good, and fo uſed in 
the Common Pleas, though heretofore it was 
adjudged to the contrary. Stiles Rep. 15. 

It lies againſt Baron and Feme. Lib. 
Intr, 253. 9 Rep. 77. e. Peytoe's Caſe. Plo. 187. 

It lies againſt the Ejector or Wrong Doer, 
be who he will. 
e- When the Courſe was to ſeal an Eject- 
d ment to ery a Title of Land, the Ejector 

in Law was any Perſon that comes upon any 

t, Part of the Land, Cc. in the Ejectment- 
oO Leaſe, though it be by Chance, and with 
e no Intent to diſturb the Leſſee of Poſſeſſion, 
o next after the Sealing and Delivery of the 
1 MW Ejetment-Leaſe; and ſuch an Ejector was a 


p WW good Ejector, againſt whom an Action of 


2, ¶Eſectione Firme may be brought to try the 
Title of the Land in Queition. But he that 
was to try a Title of Land in Ejectment, 
ought not to have made an Ejector of his 
own, again whom he might bring. his Action 
or to conſent or agree with one to come up- 

on the Land let in the Ejetment-Leaſe, with 

an 


— 
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Who was ace 
counted an 
Ejector for. 
merly. 


42 


The new 
Courſe in 


Ejectments. 


The Law of Ejectments. 


an Intent to make him an Ejector, and to 
bring his Action againſt him for by that 
Means, the Tenant in Poſſeſſion of the Land 
was aſter put out of Poſleflion by a Writ of 


 Habere fac poſſeſſonem, without any Notice 


given to him or his Leſſor of the Suit. But 
now the Law is otherwiſe, and altered by 
the new Way of Practice; for now it is not 
uſual to ſeal any Leaſe of Ejectment at all in 
this Action, but the Plaintiff chat intends to 
try the Title, feigns a Leaſe of Ej-c:m-- in 
his Declaration, and Ejector 2 
Declaration againſt his own Lj:itor +9 
ſends or delivers a Copy thereof to 
nant in Poſſeſſion, giving him Notice . 9. 
pear and defend his Title, or elſe che Ei- 
&or will confeſs, or ſuffer Judgment by 
Default: But if the Tenant or the Leſſot 
will defend the Title, then it is uſual tor 
them to move the Court that they may be 
made Ejector to defend the Title, (that is) 
the Tenant appears, and conſents to a Rule, 
with the Plaintiff's Attorney, to make him- 
ſelf the Defendant in the Room of the ca. 
ſual Ejector; and this the Court will grant, 
if he will confeſs Leaſe, Entry, and Ouſter, 
and at the Trial ſtand meerly upon the Title; 
but if they do not at the Trial confeſs Leaſe, 
Entry, and Ouſter, then the Judgment ſhall 
be enter'd againſt the caſual, (viz.) the Plain. 
tiff's own Ejector. 

Note, The Court ſaid in Addiſon's Caſe, 
Mod, Rep. 2 52. That they take no Notice ju- 
dicially, that the Leſſor of the Plaintiff is 
the Party intereſted, therefore they puniſh 


the Plaintiff if he releaſe the Damages; 


but 


7 
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hut in Point of Coſts they take Notice of 


im. 

But before I proceed further, I hope it will The old Way 
not be tedious a little to ſhew how the Law of ſealin 
and Practice was taken when Eje&tment- Leaſes o 
Leaſes were ſealed, and Entries to be duly Bledment. 


made, and Warrants of Attorney made to 
deliver the Leaſe upon the Land by a Corpo. 
ration, Baron and Feme, &c. eſpecially con- 
ſdering that in inferior Courts the old 
Way of actual ſealing Leaſes is continued. 
Winch go. 1 Brownl. 129. Godb. 72. Earl of 
Kent's Caſe. 

And Firſt, The Way to execute a Leaſe 
totry a Title, the Land being in many Mens 
Hands, was to enter into one of the Par- 
cels, and leave one in that Place, and then 
he muſt go into another, and leave one 
there, and ſo of the reſt; and then after he 
had made the laſt Entry there, he ſealeth 
and delivereth the Leaſe; and then thoſe 
Men that were left there muſt come out of 
the Land. But when a Title was to be tried 
by Ejectment, and a Leaſe to be executed 
by a Letter of Attorney, the Courſe was, 
That the Leſſor do ſeal the Leaſe only, and 
deliver it as an Eſcrow, and the Letter of 
Attorney, and deliver the Letter of Attor- 
ney, but not the Leaſez for the Attorney 
muſt deliver that upon the Land. And upon 
Ljectment brought of Land in Two. Vil- 
lages, as of an Houſe and Forty Acres of 
Land in A and B. and a ſpecial Entry in the 
Land adjoining to the Houle, (viz.) the put- 
ting in of an Horſe which was drove out of 
the Land by the Detzndant; this was ad- 

judged 


By Baton and 
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judged a good Entry for the Land in boy 
the Villages per totam Curiam, So of Lang 
in one County. Palmer 402. Argoll an 
Cheney, 

The Corporation of Mercers were ſeiſel 
of the Lands in Queſtion, in the fevery 
Poſſeſſions of two Men; and being ſo ſeiſed 
made a Deed of Leaſe to the Plaintiff, and 
a Lettzr of Attorney to deliver the Deed 
and the Poſſeſſion. The Attorney entered 
upon the Poſſeſſion of one of the Men, and 
there delivers the Deed, and after enters in 
the Poſſeſſion of the other, and there dot 
deliver the Deed: The Queſtion was, lf i 
were good for the Land for which the ſe. 
cond Delivery was, becauſe one Deed can. 
not have two Deliveries? But the Court 
held, it ſhall be intended the firſt Delivery 
was good for all; and it ſhall not be intend. 
ed but that the two Men had Poſſeſſion on!y 
as Tenants at Will to the Corporation, and 
then the Delivery of the Leaſe in one 
Place is good for all; and it ſhall not 
be intended they had an Eſtate for Year: 
or Life, except the contrary be ſhewed. 

Baron and Feme join in a Leaſe by In- 
denture to B. rendring Rent for Years, and 
make a Letter of Attorney to ſeal and delt- 
ver the Leaſe apon the Land, which is done. 
B. brought Ejectment, and declares of a De- 
miles made by the Baron and Feme; and 
upon Evidence to the jury it was ruled 
per Cur, That the Leaſe will not maintain 
the Declaration; ſor Feme-Covere cannot 
make a Letter of Attorney to deliver 2 
Leaſe of her Land, but the Warrant of At- 

torney 
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torney is meerly void; ſo that this only is a 
Leaſe of the Husband, which is not main. 
tained by the Declaration. But Hopkins's 
Caſe in Cro. Car. 165. is againſt this, where 
the Plaintiff declared of a Leaſe made by 
Baron and Feme. On Not guilty, it appear'd 
on the Evidence, that the Leaſe was ſealed 
and ſubſcribed by them both, and a Letter of 
Attorney made by them to deliver it upon 
the Land. Per Cur, It's a good Letter of 
Attorney by them both, and the Leaſe 
well delivered, and it is a Leaſe of them 
boch during the Husband's Life: Telv. 
Wilſon and Rich, 2 Brownl. 248. Plomer's 
Caſe, Cro. Car, 165. Hopkin's Cale, 2 Leo- 
nard 200. 


— 
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CHAP: . 


The new Pratiice in Ejetl ments. Of delivering 
Copies of Declarations, Ej ect ment in inferin 
Courts, Of confeſſing Leaſe, Entry, and Ou. 
ſter, and Rules of Court relating thereunts, 
Of Refuſal to confeſs Leaſe, Entry, and Ouſter, 
and the Conſequence. A Note in Writing of 
the Tenants in Poſſeſſiom. Of taxing Coſts on 
Refuſal to conſeſs Leaſe, Entry and Ouſter. Of 
how much the Defendant ſhall confeſs Leaſe, 
Entry and Ouſter. Ejectment on Nonpay- 
ment of Rent, Leaſe defective. In what Caſe 
there muſt be an actual Entry, and where it i! 
ſupplied by confeſſing Leaſe, Entry and Ouſter, 
Where the Defendant ſhall not be compelled to 
deliver a Note in Writing of what is in bis 
Poſſeſſion. Rules concerning one's being made 
Defendant. . a Parliament. Man may be ad- 
mitted Defendant of the Ejetiment Leaſe, One 
may lay as many Demiſes in a Declaration in 
Ejectment as he pleaſe. 


He W neceſlary the Knowledge of this 
Practice is to one who would manage 
his Client's Cauſe with Diſcretion and Suc- 
ceſs, is ſufficiently apparent, and needs no 
further Recommendation. 


The new Practice of Eje ments, 


Note, By the new Way of Practice, it's not 
uſual to ſeal any Leaſe of Ejectment at all in 
4 any 


* 
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any Action of Treſpaſs and Ejectment, ex- 


cept only where an Houſe or Land is empty, 


ind that Perſon who was laſt in Poſſeſſion is 
run away, and you cannot find any fit Per- 
ſon to deliver the Declaration to, then you 
muſt proceed the old Way, by ſealing a 
Leaſe upon the Ground and give Rules to 
plead, (but you cannot have Judgment againſt 
the caſual Ejector without a Motion of Court 
for that Purpoſe, after the Rules of Plead- 
ing are out) and except in caſe of Inferior 
Corporations. 


47 


And by this new Practice, a Copy of the Of delivering 
Declaration in Ejectment is to be delivered Copies of De- 


to the Tenant in Poſſeſſion or- his Wife, 
(L. If Son or Daughter, or Servant, be 
good, Vide Infra;) and upon ſuch Copy 
there muſt be an Indorſement or Subſcription 
in Evgliſh, acquainting the Tenant what it is, 
and for what; which Indorſement or Sub. 
ſcription muſt be read to the Tenant, or his 
Wite, by him who delivers the ſame, at the 
Time of the Delivery thereof. If the Te- 
nant doth not appear the Beginning of the 
next Term, then upon Affidavit made of the 
Delivery of a Copy of the Declaration there- 
unto annexed unto the Tenant or his Wiſe, 
and reading of ſuch Indorſement or Sub- 
ſcription, or acquainting them with the Con- 
tents thereof, the Court will make a Rule 
for the Tenant to appear and plead by a cer- 
tain Day; at which Time, if the Tenant 
appears, he muſt by his Attorney file Com- 
mon Bail, and draw up a Rule to confeſs 
Leaſe, Entry and Ouſter, and. leave it at a 
Judge's Chamber, and give Notice thereof 

to 


clarations. 


Ejectment 
in inferior 
Courts. 
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to the Plaintiff 's Attorney, to proceed if he 
thinks fit. But if the Tenant in Poſſeſſion 
doth not appear by the Time appointed by 
the Court, Judgment will be enter'd up 
againſt the caſual Ejector by Default, and 
the Tenant in Poſſeſſion will be turned out 
of his Poſſeſſion by Habere fac Poſſeſſionem 
upon ſuch Judgment. 

The Court will not ſuffer the Plaintiff to 
amend his Declaration in Ejectment after 
Delivery, and before Plea pleaded; but the 
Plaintiff muſt ſtand and fall by his Declars 
tion as it is, or deliver a new Declaration. 

It is ſufficient in Ejectment brought to try 
the Title of the Land, if the Tenant in Poſ 
ſeflion of the Land have a Copy of the De 
claration delivered to him or his Wife, tho 
he be an Under-Tenant, and altho' no No. 
tice be given to the proper Tenant, or to the 
Owner of the Land. Hill. 23 Car. 2. B. R. 

To deliver a Copy of a Declaration to 2 
Servant is ſufficient by Dolben, but by Holt i 
is not; but to the Wife it was good. There 
is 2 Difference between this and a Subpens, 


Which may be delivered to a Servant ; the 


Reaſon is, becauſe the Law is tender in cal; 
of Poſſeſſion. 1 V. & M. 

If Truſtee of a Leaſe be Leſſor in Eject. 
ment, his Diſclaimer in Pais will avoid the 
Plaintiff's Title. 2 Keb. 794. 


It muſt be obſerved, (as was adjudged in 
the Mayor of Briſfto!'s Cafe) that there, or in 
any other inferior Court, they cannot make 
Rules to conſeſs Leaſe, Entry and Ouſter, # 


in the Courts of Weſtminſter, but they mult 
I actual 


— — 
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actually ſeal the Leaſe, as at Common Law. 
And ſo it was in Sherman and Cook's Cale, 
where it was moved, That the Defendant, 
who by Habeas Corpus had removed an Eject- 
ment out of the Sheriff's Court, might con- 
ſent to a Rule of Court, that he ſhould con- 
ſels Leaſe, Entry, and Ouſter ; but the Court 
refuled, the Defendant not being bound by 
the Rule below, becauſe they cannot proceed 
by Way of delivering Declarations to the Te- 
nants in Poſſeſſion, but as at Common Law | 
by actual Leaſe ſealed : And by Hyde, all the Trials below, 
Trials below are tried in the caſual Ejector's how. 
Name by him that is Tenant in Poſſeſſion, 
to avoid Charge. P. 16 Car. 2. B. R. Mic. 
16 Car. 2. B. R. 

Where the Freeholds are ſeveral, and one Where the 
Defendant gives a Note of what is in his 8 
Poſleflion, the Plaintiff muſt ſever his Action, plaintir nog 
elſe the Defendant might loſe his Colts, for fever his 
which on Severance he would have legal Aion. 
Remedy. And here is no Inconvenience, 
becauſe the Plaintiff may take Judgment 
againſt his own Ejector for the reſt; and the 
Defendant ſhall not confeſs Leaſe, Entry and The Defen- 
Ouſter of all, but only of ſo much as is in dant not to 
his own Poſſeſſion, which is the only Way —_ 8 
to ſave his Coſts. And Medlicot's Caſe was, Our. yd 
where the Plaintiff's Title is only by the any er FO 
Demiſe of 4. and the Defendant's ſeveral, is in his own 
the Plaintiff offered to ſecure Colts ſeverally Poſleſſion. 
to all; but he was ordered by the Court to 
deliver ſeveral Declarations, that none may 
delend for more than is in his own Poſſeſ- 
lion, elſe the Plaintiff might clap in an 
Acre of his own to * Coſts: And Agree. 

ments 
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ments of Parties are no Guide to Rules, but 
would make the Court but arbitrary; and 
this Rules is no Hindrance of Trials at Bar, 
where many Defendants have but the ſame 
Title. Trin. 21 Car. 2. B. R. Medlicot; 
Caſe. 

In Ejectment the Ouſter was conſeſſed 
of a Third Part, of a Fourth Part, of a Fiſth 
Part, in Five Parts to be divided; which by 
The Inconve- Hide is very inconvenient, and crept in ſince 
nience on the new Rule of leaving Declarations, the 
wee xa; "oy Lands being in ſeveral Places diſtin& from 
ee, het each other, and may be held by ſeveral Tr 
tles, which could never be, had the old 
Courfe of actual Eje&ment continued; bit 
on Suggeſtion that the Title was but one, 
and one Plaintiff, and one Defendant, it wa 
admitted. Mich. 15 Cat. 2. B. R. Cole and 

Skimner, 


Motion for Secundo Anne, in Holderſtoff and Saunderi 


againft At- ment againſt an Attorney, and ſome mort, 
torney, for 


| who had got one in quiet Poſſeſſion turned 
peed Out, thus: He got one to come upon the Land, 
of quiet Poſ. Who aſſumed the Name of the Tenant it 
ſeſſion, Poſſeſſion, and owned himſelf to be the Man, 
and got the common Affidavit of Service to 
him by the borrowed Name, as Tenant it 
| Poſſeſſion, having delivered a Declaration to 
1 him before, and thereupon got Judgmeti 
| | againſt the caſual Ejector, and turned th 
1 Tenant, who was wholly ignorant of al 
1 this, out of Poſſeſſion. Upon Afidevit d 
| | this Matter, all the Accomplices were order 
ed to attend; for though the Court looke! 
| upon it as a very great Offence, they woull 
i not 
| 


Attachment Caſe, Serjeant Hooper moved for an Attach-| 
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not at firſt Daſh grant an Attachment, but 
faid, that it being in a criminal Matter if En- 


deavours were uſed to ſerve them with the 


Rule, and they could not be found upon A 


fidawit of that Matter, they would grant an 


Attachment without requiring perſonal Ser- 
vice. 

Formerly, after a Nonſuit at the Aſſize, 2 49 wes 
for want of conſeſſing Leaſe, Entry, and / 
Ouſter, the Plaintiff*s Attorney immediate- 
ly made out a Writ of Poſſeſſion: But the 
Practice is ſince altered, fo that now it can- 
not be done till after the Poffea comes in at 
the Day in Bank ; for it may be, there was 
no due Notice of Trial given, or there may 7, 37 U 
be ſome =_ Reaſon to ſet aſide the Nonſuit. 

Per Mr. Lilly. — 17 

In Ejectment where there are divers De- 
fendants, who are to conſeſs Leaſe, Entry, 
and Oufter, if one doth not appear at the 
Trial, the 'Plaintiff cannot proceed againſt 
the reſt, but muſt be nonſuited. 1 Ventr. | 

In Eje&ment the Plaintiff ſhewed Copy of In what Cafe 
Four Acres to fave Coſts, the Title being ar he cos 
on Will or no Will; but not being able to „ 
prove where particularly, the Court gave neral Confel. 
Leave to the Diſendane that claimed by the ſion of Leaſe, 
Will, to retract the general Conſeſſion of Entry, and 
Leaſe, 'Entry, and Ouſter, as to this, and to Ouſter. 
have Judgment againſt the caſual Ejector. 

M. 27 Car. B. R. Hyde and Preſton. 


E 2 ＋. 


Of the Defen- 


dant's Refu- 
ſal to confeſs 


Leaſe, Entry, 


and Ouſter. 
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If the Defendant refuſe to confeſs Leaſe Entry, 
and Ouſter, the Rules are thus by ; 


Where the Defendant was by Rule of 
Court at the Trial (which was to be at the 
Bar) to appear and confeſs Leaſe, Entry, and 
Ouſter, and to ſtand upon the Title only, 
yet at the Trial he would not appear ; up- 
on which the Plaintiff was nonſuit, and 
yet Judgment was for the Plaintiff upon the 


Rule, and he was ordered to pay the Ju- 


To pay no 
Coſts, 


ry. And in Davies's Cale, 13 Car. 2. B. R. 
H. deſired to be made Defendant, conſeſſing 
Leaſe, Entry, and Ouſter, and at the Trial 
reſolved ſo to do; but the Court denied 
that he ſhould pay Coſts, becauſe thereby 
the Plaintiff hath recovered, and fo hath 
the Fruit of his Suit. But in William, and 
Hall's Caſe, on Trial at Bar the Defendants 
refuſed to conſeſs Leaſe, Entry, and Ouſter. 
Per quod the Plaintiff was nonſuited; and it 
was moved, that in regard the Default was 
the Defendant's, that the Plaintiff might have 
Attachment againſt the Defendant, accord- 
ing to the Courſe of the Common-Bench, 
which the Court granted. So upon a Judg- 
ment againſt his own Ejector in Default of 
confeſſing Leaſe, Entry, and Ouſter, with- 
out a ſpecial Rule, no Coſts ſhall be paid 
by H. the Tenant in Poſſeſſion, that made 
this Default, becauſe the Plaintiff hath Bene- 
fic of his Suit, (viz.) Judgment againſt the 
Ejector, whereby he may recover Poſſeſſion. 
Stiles, p. 425. 13 Car. 2. B. R. 15 Car. 2. 
B. R. 1 Keb. 242. 


In 


=y 


e 
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In Trin. 15 Car. 2. it was ordered by the 
Court, that in every Action of Treſpaſs and 
Ejectment, where by Rule of Court the De- 
fendane ought to confeſs Leaſe, Entry, and 
Ouſter, for ſo much of the Premiſſes in the 


Declaration mentioned as is in the Poſſeſ. 


ſion of the ſaid Detendant, or his Under- 

Tenants, the ſaid Defendant's Attorney ſhould 

forthwith deliver to the Plaintiff's Attorney A Note in 

a Note in Writing of the Tenements ſo be. Writing of 

ing in the Poſſeſſion of the ſaid Defendant, 1 A- c 

or his Under-Tenants. felion. 4 
If the Defendant doth not at N prius con- 

ſeſs Leaſe, Entry, and Ouſter, according to 

the Rule, then the Plaintiff muſt be nonſuit; 

but there muſt not be any Coſts taxed againſt Of taxing 

him, but the Rule for confeſſing Leaſe, En- Coſts upon 

try, and Ouſter, muſt be carried to the Secon- Refuſal to 

dary, who taxes Coſts upon it, which muſt confeſs Leaſe, 

be demanded fe#Tthe Defendant; and if the?“ 

ſame are not paid, the Court will, upon an 


Aſfidavit and a Motion, grant an Attachment 


againſt the Defendant. 


The Form of the Rule of confeſſing Leaſe, 
e, and Ouſter in B. R. & B. C. Vide 
7 a, 
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Of the Effect of an Entry according to the Rule, 
and where it will ſupply an actual Ouſter, and 


where not. 


Where con. Ejectment was brought by Deviſce of a 
2. wow, Rent, on Condition, that if a Legacy be 
Outer, will not paid yearly, &c, that it ſhall be lawſul 
ſopply an for the Devilee to enter; and after the De- 
actual Ouſter, mand made of the Rent, this Action was 
or not. brought, and the Leaſe, Entry, and Ouſter, 
was confeſſed. Per Mindbam, this is only of 

an Entry {ufficient to make the Leaſe that 

entitles to the Action, not of an Entry that 

gives Title to the Land; and for Non-pro- 

ving of an actual Entry, the Plaintiff was 

nonluited; but otherwile in caſe of a Leale 

rendring Rent, to be void by Re-entry by 
Non-payment. In the = yen there was 

a Rule for conſeſſing Leaſe, Entry, and Ou- 

fer, and the Queſtion was, Whether this 

be fufficiene without Proof of actual Entry? 

Per Hales, Chief Juſtice, the Conſeſſion is 

lufficient, elſe in every Caſe of Diſſeiſin, &c. 

the Entry muſt be proved; but in Alignment 

of Aſfignee of Leſſee, ſuch Confeſſion doth 

not avoid the Aſſignment, but that muſt be 

proved; and this is as actual Leaſe on the 

Land, which cannot be without Entry. And 

ſo is 1 Venty, 248. Azonym, The Leſſor of the 

Plaintiff had a Title to enter for a Con- 

dition broken for Non-payment of Rent ; 

Leaſe, Entry and Ouſter was confeſſed, and 

the Court was moved, that in regard that 

the Leſſor ha i ig ſuch a ſpecial Title, and 

no 


a 
b 
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no Eſtate till Entry, whether ſuch an Entry 
ſhall be ſupplied by the general Conſeſſion, 
or that there ſhould be an actual Entry : And 
it was held, it ſhould be ſupplied by the pe. 
neral Confeſſion. But by Hales, if A. lets 
to B. and B. toC. to try the Title, the con. 
fefling of Leaſe, Entry and Ouſter, extends 
only to the Leaſe made to C. and not to 
that made to B. P. 26 Car, 2. B. R. Abbot 
and Sorrel's Cafe, M. 25 Car. 2. B. R. Wi. 
ther and Gibſon, 1 Ventr. 248. Anonym. 

In Okely and Norton's Caſe, AM. 22 Car. 2. 
B. R. Ju gment was prayed for not con- 
ſefling Leaſe, Entry, and actual Ouſter, by 

e Coparcener againſt another. Per Cur, 
$ n the former. Rule to confeſs Leaſe, Entry 
: and Ouſter generally, actual Ouſter need not 
F 


be confeſſed, and Judgment was againſt the 


53 


caſual Ejector. The Rule to confeſs Leaſe, The Rule to 


Entry, and Ouſter, does not extend to con- confels Leaſe, 


5 fels actual Entry upon a Leaſe, which is the 


Entry, and 


Ouſter, does 


Title: But the Court faid, an Entry ſhall not extend to 
be intended until the contrary be proved of con feſs actual 
the other Side. The Caſe was upon Evi. Entry upon a 
dence to a Jury at the Bar. The Plaintiff's Leaſe which 


Title was a Leaſe for Five thouſand Years, 
which Leaſe was ſealed and delivered at 
London; and tho Council for the Defendant 
would put the Plaintiff to prove an actual 
Entry by Force of this Leaſe ; for it was 
agreed, that the Rule to confeſs Leaſe, Entry 
and Ouſter, doth not extend to ic. But per 
Cur', It ſhall be intended that he enter'd, until 
the contrary be proved on the other Side. 
M. 22 Car, 2. Okely and Norton, Sid. p. 223. 
Larghorn and Merry. 


E 4 In 
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Eje ment on Ta Chivers and Drurye's Caſe es per Holt, 
Noa- pay ment Chief Juſtice, if the Leſſee break his Con. 


of Rent. 


Leaſe defe- 
ctive. 


dition by Non- payment of Rent, and the 
Leſſor makes an actual Entry, and fo avoids 
the Leaſe, and then brings Ejectment, &. 
we cannot ſet aſide his Ejectment on the Leſ. 
ſee's paying his Rent; but if the Leſſor doth 
not make an actual Entry, but brings Eject. 
ment, we Will not compel the Defendant 
to confels Leaſe, Entry, and Ouſter, if he 
will bring the Rent into Court; for in ſuch 
Caſe we can take Care that the Leſſor ſhall 
not have Advantage of our Rule. 

If the Leaſe be defective, we can give 
no Judgment; and the Rule of Court doth 
not bind the Defendant to confeſs the Leaſe 
otherwiſe thin you have made it. Stiles 
Rep. 343. Tbeoball's Cafe. 3 | 

Upon a rial in Ejectment, the Title of 
the Plaintiff's Leſſor appeared to be by a 
Remainder, limited to him for Life upon di. 
veis other Eſtates, and that there was: a Fine 
and Proclamation ; but he, within the Five 
Years afrer his Title accrued, ſent Two Per- 
ſons to deliver Declarations upon the Land, 
as the uſual, Cauſe was upon Ejectments 
brought. er Cur”, This is no Entry or 


Claim to avoid the Fine, he having given no 


expicls Authority to that Purpoſe , and the 


Conleſſion of Leaſe, Entry and Ouſter, ſhall 


nat prejudice him in this Reſpect. A4. 25 Cit 
B. ER. Clark and Phillips, 5 


5 
- 
. 
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As for one“ _ made Defendant, the 


Rules are thus: 


He that defreth to be made Defendant The Defen- 


in Ejectment for as much as is in his Poſſeſ- dunt to give a 


on, or of his Under Tenant, muſt give a Note of whar 


lote ro the Attorney of the Plaintiff in fen Pol- 


Writing of what the Particulars are, ol 


vhich he is in Poſſeſſion, or his Under-Te- 
nant, to prevent Delay at the Aſſizes. Trin. 
15 Car. 2. ſo ordered. | 

Ejetment for Two Meſſuages, Two Gar- The Court 
dens, and 70 Acres of Land, 15 of Mea- Nx 
dow, Cc. in 24. The Plaintiff delivered plaisir rs 
Two Declarations to TWO Tenants only; deliver a Note 
and as to the Lands in their Poſſeſſion, the in Writing 
Defendant enter'd into the common Rule; Wa, Luds 
but becauſe he had made ſeveral ſmall Pur- » Deg ” 
chaſes in that Pariſh, and the Plaintiff claim'd ks lakes” 
20 Acres lately granted to him by Leaſe from general. 
the Biſhop of Glouceſter, therefore he moved, 
that the Plaintiff might give a Note in Wri- 
ting before the firſt Day of the next Term, 
what Lands in particular he claimed, and 
where ſuch Lands lie, and in whoſe Poſſeſ. 
lion, &-c, or otherwiſe that he might not 
proceed to a Trial at the next Aſſizes; for 
the Defendant not knowing what Lands the 
Plaintiff would claim, could not tell what 
Perchaſz-Deeds to produce at the Trial. 
Sed non al:vcaiur, 4 Mod. 214. Gm verſus 
_ | 33 


11 
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If the Defendant in Ejectment will ny 
plead according to the Rules of the Cour 
there muſt be Affidavit made of the ſufffci 
ent ſerving of the Declaration, and they 

Council muſt move upon that Ejectment to lot | 
| have Judgment againſt their own caſual Eje. 

[ ctor, which the Court will grant, and make 

a Rule, that unleſs the 'Tenant in Poſleflion 

will appear, and become Deiendant within 

ſuch Time as the Court ſhall think fit, tha 

Judgment be enter'd againſt the caſual Ejector. Nun 

He that deſireth to be made Defendant in 
Ejectment for ſo much as is in his Poſleflion, w 
muſt give a Note what the Particulars ar: 
of which he is in Poſſeſſion, to prevent De. 
lay az the Aſſizes. 1 Keb. 677. 

In Ejectment it was moved by Serjeant 
Tremaine, that a Parliament Man, Leſſor of 
the Tenant in Poſſeſſion, might be admitted 
Defendant, leſt the Default of the Tenant 
might prejudice him; but the Court denied it, 
having adviſed with the Prothonotaries, who 
ſaid, that no privileged Perſon could be fo ad. 
mitted : Then it was prayed that the Lord 
Halifax, being Guardian to the Earl of Pl 
mouth, might be admitted Defendant, leſt the 
Tenant in Poſſeſſion ſhould make Default ; 
but the Court denied it, for that the Lord 
Halifax being a Parliament-Man, might inſiſt 
on his Privilege. But they agreed, that the 
Lord Halifax ſhould name ſome other Perſon 
| of Note to be Defendant, who accordingly 
nominated one Berkley, one of the Tenants 

in Poſſeſſion, and he was allowed per Cur, 
and a Trial at Bar for the next Term. i 
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If in Ejectment a Declaration be deliyer'd, 
d F. S. ſecundam regulam Curie, be admit- 
3 Defendant, and enters his Appearance 
ch the Philizer ; it then he leaves his Plea 
ot guilty in the proper Office of the De- 
ration, With a Certificate of his Appea- 
> from the Philizer, and then he muſt 
ike the caſual Ejector out of the Declara- 


bin hn, and put in the Defendant; in ſuch Caſe 
ba ſe Plaintiff cannot ſign Judgment againſt the 
or, Wal Ejector, neither on pleading ſuch Ad- 
t in ictance is the Plaintiff bound to give a 
on, N Declaration. 

are 

De Two Defendants. 

ant No Perſon ſhall be admited to be Deſen- 
o Int in Ejectment with the Tenant in Poſſeſ- 


ted n, but he that hath been in Poſſeſſion, or 
ant Nreives the Rent. 5 W. & M. B. R. 
| it, Alf there be two Ejectors named in one 


etione Firme, one of them may be found 
tity of the Treſpaſs and Ej „ and 
other, as the Caſe may fall out, ſhall be 
iced ; and yet the Action is well broughe, 
cauſe there is a Tr and Ejectment 
nd againſt one of the Defendants. But 
w by Stat. 8 & 9 . z. c. 10. unlebs the 
ge, beſore wham the Cauſe was tried, cer- 
les immediately after the Trial in open 
burt, that the Plaintiff had a reaſonable 
gly Puſe for the making ſuch Perſon Deſendant 
ants || the Action, the Defendant ſhall have his 
ur, As * Verdict had been given againſt 
»Flaintint. 


2, By 


89 


6 The Law ok Sjectments. 


By Pinſent in B. C. if one move th 
the Title of the Land do belong to hin 
and that the Plaintiff hath made an Ejec 
of his own, and therefore prays, that givi 


Security to the Ejector to ſave him ham 1 

leſs, he may defend the Title, the Coe 

will grant it, but will not compel the Pad! 

tiff to confeſs Leaſe, Entry, and Ouſteſ'* 
Difference except he will be Ejector himſelf. Bu in 
between the is not fo in the Court of Ring i. Bench, | as | 
Courſe in the there in both Caſes they will compel ti” 7 
King -Benc h 


and Conn to confeſs Leaſe, Entry, and Ouſter. Si.“ 
Pleas, Rep. 358. 
H: that is The Courſe of the Court is, That © 
made Defen- that cometh in to be made Defendant i 
dant in Eje&- Ejectment, upon his Prayer confeſſing Leak 
ment not y Entry, and Ouſter, ſhall not be charged wi 
ow ons any Actions by the By; becauſe he com 
by theBy. in without Proceſs or Arreſt, only to d 
tend the Title. 3 
Motion to al- In Ejectment after Declaration, and belo 
ter the Plain- Plea, he which had the Title moved t 
tiff, and why: Court for to alter the Plaintiff, becauſe 
was to give Evidence; and the Court age U 
ta it, that he ſhould alter the Plaintiff pi 
ing Coſts, and giving Security for new Colt 
And they may alter the Plaintiff in M,“ 
Action upon the ſame Reaſon that the 
may alter the Defendant, - which is uſual 
done. 1 Siderf. p. 24. 
Aſter Default Note, After Default (in Ejectment), tl 
in Eje&ment Defendant may confeſs Leafs, Entry, 2 
anger Ouſter, and may give Evidence, and ha 
Leaſe, Batry all Advantages (except Challenges), and 
and Guſter- the Plaintiff becomes nonſuit, any one ; 
24 2 A 5 [ 


id c 
d Si 
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* e Defendant may pray it to be recorded. 
& jals per Pais, 195. 


The Defendant was by Rule of Court at 
e Trial, which was to be at the Bar, to 


Ja to ſtand upon the Trial only; yet at the 
rial he would not appear, upon which the 
Lintiff was nonſuit, and yet the Judgment 
25 for the Plaintiff upon the Rule, and he 
25 adviſed to pay the Toy: Stiles Rep. 425. 
Nie and Mountney. 


Of the Ejectment-Leaſe, 


You may obſerve what before is ſaid, 
at it's a feigned Leaſe, and by the new 
ule is to be confeſſed; and it's laid ſome- 
es for Three Years, or Five, or Seven 
ears: And it is good to lay it for longer 
n Three or Five Years ; for I have known 
lnjunctions and other Dilatories it hath 
vm Five Years out, and then the Plaintiff 
not have Judgment without beginning 


the Leaſe or Term from Seven to Twelve 
ears, which they may do by Law, no Leaſe 
er being actually ſealed, but declared on, 
), df id conſented to. Trin. 21 Car. 2. Pemble 
„d Sternes Caſe. 

hal be Leaſe was 24 Sept. habend", from Mi- 
andE“nat next, virtute cujus the Plaintiff en- 
d, and ſaid not when. Per Cur, It ſhall 


eod 


pear and confeſs Leaſe, Entry, and Ouſter, 


61 


woo. And therefore Pemble and Sternes Enlargement 
ale being adjourned into the Exchequer- of the Leaſe 


amber, the Court order'd an Enlargement for à longer 
Term by the 


Court. 


intended on the Day after Michaelmas; Pirtute cujni 
t if it had been, Virtute cujus he enter'd he cnter'd. 
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How the 
Leaſe to be 
made where 
there are ſe. 
veral Parts 
uncertain 
claimed. 


Leaſe to try 
Title, no 
Maintenance. 
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eod 24 Day of Sept. it had been il. Pd 
26 Car. 2. Hallam and Scot, 

Leaſe of all Warrants, Ejectment of Pan 

Ejectment by Leſſee of Leſſee of the whey 
by the Daughters and Heirs of Sir Pe 
Vanlore, which was made by reaſon of t 
Uncertainty of the Part claimed by d 
Plaintiff. 2 Keb, 700, 

You may lay as many Demiſes in a L 
claration in Ejectment as you pleaſe, an 
if the Plaintiff recovers upon one of then 
it's ſufficient pro tanto; as if for Land 
in Gavelkind the Plaintiff declares, Th: 
A. B. C. D. &c. 10 Dec. &c. did demiſe t 
him 100 Acres of Land, babend', &c. 20 
alſo that C. D. demiſed to him one Sixth P: 
of the ſaid 100 Acres of Land, babend, &: 
and alſo that the ſaid E. F. dernifed to hi 
one Third Part, and alſo one Sixth Pant 
the ſaid 100 Actes of Land, babend, Cc. b 
Vertue of which ſeveral Demiſes he enter'd 
and was poſſeſſed. 3 Lev. 117. 

Leaſe made to try a Title in Eje&ment 
is not within the Statute of buying of Title 
if it de not made to great Men, but to a Ser 
vatit of him that hath the Inheritance. 2 Brown 
low 133. 1 I»ſt. 369. a. 

Nore, Ejectment may be brought upon 
Leaſe made in the ſame Term. 1 Veri. 

Upon a Leaſe made by Husbands and the 
Wives for the Trial of a Title, and the fa 
executed by Letter of Attorney; the Leal 
and Letter of Attorney were only ſealed b 
the Husbands, and ſo not good. Per C 
The Wives ought to have ſealed alſo, at 
the 'Bntry of the Attorney ought to ba 
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been in all their Names. This by the old 
Courſe. 2 Roll. 2. 13. 

In Sbeirton's Caſe, 32 Elix. reſolved, that 
Wthe Leſſor may maintain the Suit of his 
Leſſee in Ejectment. Cited by Mr. Thomas 
4 in his Argument of Baniſter and Fyre's 
Cale. 

Ejectione Firme counts in a Demiſe for 
Years generally, and gives in Evidence an 
nl Igdenture: It was good by common Pra. 

ctice. 


| thei | CHAP. 
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CHAP. VI. 


Of Declarations. Of what Things an Ejectione 


Firme may be brought or not, and hu. De 
Domo, De Tenement', De Burgo, De 
Cubiculo, De Repoſitorio, De Capella, 
De Coquina, De Cottagio, De Pomatio, De 
Molendinis, De petia Terrz, De Manerio, 
De Crofto, De 1 Clauſo, De 3 Roods of Land, 
De Parcella Terrz, De duabus Acris fundi, 
Ang! Hop-ground; De Decem acris Pilar, 
De zoo acris Waſt, De 1 tonſura, De Coal: 
mine, De Rivulo ſeu Aquæ curſu, De Pro- 
fit apprend', De Libera Piſcaria, De 109 
Acres of Bog, De 5co Acres of Mountain i 
Ireland, De 40 Acris Boſci & 20 Subbolci, 
De Decimis, De Jampnis & Bruera, De 
Virgata Terræ, De Pannagio, De Herbagio, 
De libera Warrena, De Capella, De Car- 
rucat* Terræ, De Light- houſe, De 600 Acres 
of Fen Marſh, De quadam Fabrica, Ang! a 
Smith's Shop; De Barony, De Dominio, De 
Commote, De Salino, De Ling ground ans 
Heath, De Rectora pro Proof of Part of an 
Houſe, De Mineris Carbonn'; De quodam 
Loco, vocat' le Veſtry. Ejettment, and di. 
clares of Two ſeveral Leaſes of the ſame Thing, 
by ſeveral Perſons : De 6th Part of a Meſſuage 
in Two Pariſhes. Where the Evidence dub 
not maintain the Iſſue ; of Common of Paſture, 
cf a Fair, De Curtilagio. Of a Church Of 
an Houſe in Auſtrali vic. Anglice the High- 
Street in Wincheſter, General Rules of Decla. 

ration 
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rations in Eſectment. Variance between the 
Iſſue Roll and the Imparlance Roll, Of Entry 
and Ejectment ſuppoſed before the Commence- 
ment of the Leaſe: The Entry ſuppoſed after 
the Poſtea virtute cujus, How 4 and ex- 
pounded where the Demiſe is laid before the 
Time in the Declaration, Habend' a die da- 
tus expounded, When the Leaſe ſhall be in- 
tended to be delivered on the Day of the Demiſe, 
and not of the Date. Of the Poſtea ſcilicet. 
The Manner of declaring by Coheirs, by Te- 
nants in Common, by Joint-tenants, by Baron 
and Feme, by a Corporation, Upon a Leaſe by 
Tenant jor Life, and him in Remainder, Upon 
a Leaſe by Commiſſioners of Bankrupt, by Copy- 
holder, by 9 N 


HE new Way of Tryals in Ejectment 

by Confeſſion of Leaſe, Entry and 
Ouſter, and ſtanding only upon the Title, 
make ſome Perſons conceive, That Caſes or 
Reſolutions about Declarations in Ejectments 
(whoſe Form is now generally ſettled) to be 
uſeleſs and antiquated. And in Truth they 
are ſo in a great Meaſure; and yet notwith- 
ſtanding there are ſeveral good Rules and Re- 
ſolutions, as well relating to Matters of Law 
as Practice, and Forms, even ſince the ſaid 
new Method has been taken up, both as to 
what Things an Ejectment may be brought 
or not, and Delivery, Entry, Variance, and 
Amendments of Declarations; as alſo how 
Declarations ought to be, when Coparce- 
ners, Jointenants, Corporations, Baron and 
Feme, Tenants in Common, Adminiſtrators, 
and the like, are n And yet, om 

0 
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thoſe former Caſes and Reſolutions as to the 
Commencement of Leaſes and Demiſes on 
which the Declaration is, and the Dates and 
preciſe Times of Entry and Ouſter, deſerve 
well to be conſidered ; not only as fo many 
curious Points of Law therein argued, of 
which it's not to be thought a general Lawyer 
would be ignorant ; but becauſe in Inferior 
Courts the old Way of delivering Declarations 
is and mult be uſed. 

I ſhall therefore in the Firſt Place cite 
ſome of the principal Caſes touching the Man- 
ner of declaring in former Times, as to the 
Dates and Commencement of Demiſes, Or. 
and then come to thoſe Conſiderations and 
Rules which are of preſent Uſe, both as to 
Delivery, Entry, Forms, and the like, in 
which many Practiſers may not be well in- 
formed, and which are founded upon late Re- 
ſolutions. But firſt, I ſhall ſhew how Decla- 
rations are to be laid in reſpect of the Mat- 
ter and Things for which che Ejectment is 
brought ; concerning which, the Caſes in our 
Books are very frequent, and very uſeful to 
be known. | 

Note, OCuod nunc is well enough, becauſe 
the Ejectment is politive. Showre 342. 


Of what Things an Ejectione Firme may be 
brought, and what not. | 


Ejedt ment lies not de ung Damo, becauſe it 
may be a Dove- houſe or Dwelling houſe; but 
Cro. Fac. 654. in Royſton's Caſe contra, That 
it lies de Domo, as well as Waſt de Domibys, but 
it lies de Domo vocat Holts, 2 Roll. Rep. 157 

482. 
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482. Warren's Caſe. Cr. Fac. vid, in Paſch, 
1650. Fry and Pooly. Hard. 76. 
Ejectment lies not de uno Tenemento. Eject- De Tenements. 
ment was brought of an Houſe, and the Moie- 
ty of a Tenement it lies not for the Moiety 
of a Tenement ; Verdict was (in this Caſe) 
given for the Plaintiff, and intire Damages. 
The Plaintiff may well releaſe his Damages Where the 
as to the Tenement, and take his Judgment Plaintiff may 
for the Houſe, and then it ſhall not be Error, 05 prog 1 
2 Bulſt. 28. Rothowick and Chappell. 48 
Eject ment lies de uno Burgo, Hardr, 123. 9. 
Danver's Caſe. 
Eject ment de uno Cubiculo, is good; as it was De Cubiculi. 
laid, it was unius Cubiculi, per nomen unins Cu- 
hiculi being in ſuch an Houſe in the middle 
Story of the ſaid Houſe, The word Cubiculum 
is a more apt Word than Camera. Ejectment 
de una Rooma, it was ſaid, had been adjudged 
good in B. R. So a Præcipe lies of an Upper. 
Chamber. 3 Leon. p. 210. 2 Ro#s Rep. 48. 
Ejectment de uno Repcſitorio, Judgment was Pe Repoſitorre. 
reverſed, becauſe it was uncertain, it not be- 
ing expounded in Engliſh, it was intended a 
Ware-houſe, /. Fones 454. Sprig's Cale. Cro. 
Car, 251. meſme Cale. : 
Ejectment de uno Meſſuagio ſive Repeſitorio, 
was held ill, becauſe of the Uncertainty in 
the one Caſe, and becauſe of the various Sig- 
nification of the Word in the other Cafe. 
4 Mod, 136. 
It is not formal to bring Ejectment de und De Capella, 
Capella, but it ought to be by the Name of a 


Meſſuage or Houſe. 11 Rep. 25. 6. 
F 2 Ej ect ment 


Bargo. 
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2 ſrętem .- 
ſuagiis ſi ve 
Te ementiy. 

De uno Meſſua- 
io ſi ve Tene- 
mente voca:. 


De Coguina. 


Ds Cottagi 0. 


D. Pormario, 
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Eijectment de ſeptem Meſſuagiis ſive Tenemen. 2 


ti:; it's ill after a Verdict for che Uncertainty, 
Cro. El. 146. N 
Efect ment de uno Meſſuagio ſive Tenemento vo. Ot 
cat the Black-Swan, is good per Twiſden; for ol 
the laſt Words aſcertain it. Had the Verdict Ge 
been general for the Plaintiff for the Meſſua- . 
ges, and Non Culp for the Tenements, it had JC 
been good: And in this Caſe the Plaintiff can- n 
not aid himſelf by releaſing of Part, as i 1 C 
might be, had there been Lands in the Decla- 
ration. De Meſſuagio ſive Tenemento, is ill after 
4 Verdict; but if the Judge will allow the Ju. 
ry to find for the Plaintiff for the Meſſuage, 
and for the Reſidue for the Defendant, it had 
been good; but the Plaintiff may not aid him: 
ſelf by Releaſe. Siderf. 295. Burbury and Ne. 
man. In Hexhan and Conyer's Cale, 3 Mod, 
238. Ejectment will not lie of a Tenement, 
it's of an uncertain Signification, it may be an 
Advowſon, Houſe or Land; but it is good in 
Dower, and with a Vocat' the Black. Swan. 
Ejectione Firme lies not de Coquina, but it lies 
by Bill in B. R. tho Coke ſaid it lies by Writ 
too, and the Law is all one. 1 Roll, Rep. 55. 
It was adjudged in Stiles Rep, 215. Tha 
Ejettment doth lie of a Cottage, becauſe the 
Deſcription of a Thing by that Name is ſu  ** 
ficient and certain enough to ſhew the Sheriff I © 
of what to deliver the Poſſeſſion; but a Reco- be 
very lies not of a Cottage. Stiles p. 2 58. Ham. ſ 
mond and Ireland. Cro, El, 818. Hill and Gibs. 


Ejedlione Firme lies de Pomario,and de Domo, fr 0 
they are cettain enough to give Poſſeſſion, tho 2 
Precipe lies not of it; and many Things are 
recovered in Ejectment, which are not named 

9 
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in the Regiſter, as Hop- yard, Oc. Cro. Fac. 
654. Royſton and Eccleſton. Palmer 337. meſme 
Caſe. Cro. El. p. 854. Wright and Wheatly, 

Ejectione Firme de quatuor Molendinis, with- p, yyeaciy;, 
out expreſſing whether they are Wind-mills ; 
or Water-mills, yet good. Mod. Rep. 9. Fitz, 

Gerard's Cale. 

In Palmer and Humphrey's Cale it was ad. N- prciaTwre. 
judged, That Eject ment lies De pecia terre ; but 
it was after reverſed in the Exchequer-Chamoer, 
Cro. El. 422. Palmer and Humphreys. 

And a Declaration De una pecia terre conti- 
nen ducentas & unam Acram ſive plus five minus 
jacen® inter terras, &c. this was adjudged ill 
after a Verdict, and Nil cap per Billam entred. 
So cont inen dimidiam acram terre wocat', It 
was faid in Hancock and Pryn's Caſe, Fject- 
ment of a Cloſe of Land, or de pecia terre con- 
taining ſo many Acres, had been good, 
W. Jones, p. 400. Savil 176. Hardr. 57. 

Ejectione Firme de una pecia terre wocat” 
Minching Furlong ; «na pecia terre vocat 
Great Aſhbrook; una Gardino vocat Mathin- 
Garden, que omnes & ſingulæ parcellæ terræ ja- 
cen in Paroch de W, Upon Plea, Not guilty, 
Virdi& for the Plaintiff, and Judgment Ac- 
cord, Tr. 36 El. B. R. Rot. 8 15. But this 


Judgment was reverſed in the Excbequer. Cbam. 


ber, becauſe pecia Terre is not a ſufficient Cer. 
tainty for the Sheriff ro make Execution, and 
becauſe there is not any Place expreſſed in 
which the Garden lies, for { que omnes &. ſin. 
gulæ parcellæ terre] refer to the Land, and not 
to the Garden, 


F 3 Ejectione 
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De Manerio. 


De Crefto. 


De uno Clauſo, 


De rribus 
Roodsof 


Land. 


The Law of Ejcctments, 


Ejectione Fir me cannot be of a Manor, for 
that there cannot be an Ejedt ment of the Ser- 
vices; but if they expreſs further a Quantity 
of Acres, it is ſufficient, and it lies of a Ma- 
nor or the Moiety of a Manor, if the Attorn. 
ment of Tenants can be proved ; and there 
is none that brings Ejectment of a Manor, but 
they alſo add the Acres that contain it, to the 
end that if they prove it not a Manor, they 
may recover according to the Acres, Vide 
infra. Hetley 80. Norris and Iſham. And p. 146. 
Warden's Cafe. 

It was doubted by Rs and the Court, if 
an Eject ment lies de Crofto; therefore the Plain. 
tiff moved for a ſpecial Judgment for the reſt 
of the Land contained in the Declaration, 
and releaſed the Damages as to the Croft, and 
had it; but afterwards in Meeres and French's 
Caſe it was agreed, That Ejectiane Firme lies 
of a Croft, and Dower and Afliſe will lie of a 
Croft, becauſe it is put in View of the Recog- 
nitors, tho' a Formedon nor Præcipe will lie of 
it, but 2 Car. p. Rot. 301. Holmes and Win- 
greve, de Crofto is ill in Ejectment, tho good 
in Aſſiſe. Rolls Rep. p. 30. 

E ject ment de uno Clauſo, without ſay ing how 
many Acres, is ill. A Man makes a Leaſe 


ofa Garden containing Three Roods of Land, 


Leſſee is ouſted and brings Eje&ment ; the 
Juſtices differed in Opinion, whether it were 
good, or not; but all agreed the beſt Order 
of Pleading to be, to declare, That he was 


ejected of a Garden containing Three Roods 
of Land. God. p. 6. | 


Eject- 


Lhe Law of Ejectments. 


Ejectment doth not lie of a Cloſe, altho' it 
had a certain Name; bit it ought to be of fo 
many Acres: And altho' it ſays, a Cloſe con- 
taining Three Acres, yet it's not good if it 
doth not ſhew of what Nacure the Acres are, 
as Meadow, Paſture, Wood, &. and the 
Certainty ought to be in the Court in this 
Action. 11 Rep. 55. 4. b. but the Contrary 
to this hath been adjudged ſince. Eject. Firme 
was brought of Iwo Cloles, vocat B. and N. 
containing Three Acres of Land in D. upon 
Not guilty pleaded and Verdict for the Plain- 
tiff, and upon great Deliberation the Count 
was held good, and Judgment given for the 
Plaintiff, for Terra is arable Land. Week and 
Sparrow's Caſe, adjudg'd Mic. 15 Fac. B. R. 
And this Judgment was aſterwards affirmed in 
the Exchequer-Chamber in a Writ of Error 
brought upon this. Private . Vid. Car. 555. 
Sid. 229. 
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Parcella terre does not comprehend a Gar- pulls terra. 


den in Ejectione Firme, Moor 702. Palm. 45. 


Eject ment de uno Clauſo continen' tres Acras per 


eft imationem, ill; but Indictment quare Vi & 
Armis in Clauſum cont inen tres Acras per Eſti- 
mationem fregit, is good. Debt or Demile of 
Seven Acres per eſtimat', is ill, Dormer's Caſe. 
Brownl. p. 142. 

Declarat is, Quod cum dimiſit to him unum 
Meſſuagium, unum Clauſum wvcat? Dovecoat- 
Cloſe, cont inen tres Acrgs eidem Meſſuagio ſpectan; 
per Cur it does not lie of a Cloſe, tho? coupled 


with other Words, becauſe the Quality of the 


Soil is not alledged, as to fay, Land, Mea- 
dow, Marſh, &c. And by Coke, if he had 
bound the Land without ſhewing the Quality, 


4 ic 
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| it had not been good; tho' it was objected, 
| That by all the Words put together, here is 
ſufficient Certainty to put the Party in Po. 

| ſeſſion ; and yet ſome Reports are to the con- 

| trary. Eject ione Firme of a Clole called White. 

4 Cloſe, was ſaid to be held good in Ellis and 
| Floyd's Caſe cited in Macdonell's Cale. But in 
1 E Eject ment was of a Cloſe called the Up. 
per Kibwell, and of another called rhe Lower 

Kibwell, containing Three Acres of Land, 

Regula. was held good. And it is a ſure Rule, That 
the Certainty of the Land ought to be deſcri- 

bed, and the Quality, &c. And therefore 

the Cale of Jones and Hocll ſeems not to be 

Law, which was Ejectione Firme of Seven 

Cioſes, one called Green Mead, and fo gave 

to the others fevera; Names, and the Verdict 

was for the Plaintiff, and by the Court there 

it's well enough: For, faid they, when a 

Name is given to every Cloſt. tho' the Con. 

tents of Acies are not mentioned, viz. fo ma- 

ny of Land, fo many of Paſture, it's ſuff- 

cient, and aided by the Statute of Feefail-. 

11 Rep. 55. Savills Cafe, 1 Roll. Rep. 5 5. meſme 

Caſe. Cro, Fac. 435. Wilks and Sparrow. 

2 Roll. Rep. 1. 698, 189 Macdonel's Cale. 

Cro. El. 235. Jones and Hoell, t 

It's notdiſtin- In Martin and Nicbol's Caſe, Error was 
guiſhed how aſſigned, becauſe the Declaration was of a 
much of Pa- Meſluage, and Forty Acres of Land, Meadow 
ſture, and | * x 
how much of ànd Paſture thereuntagappertaining, and it 
Meadow, ergo Was not diſtinguiſhed how much there was 
ill. in Land, and how much in Paiture, and the 
Judgment was reverſed, Cro. Car. 573. Mar- 

tin and Nichols, Vid, 4 Mod. 97. Kmght verſus 


Simm, 


Obſerve, 


3 
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Obſerve, In Ej ectione Firme or a Præcipe of Acres accord. 
100 Acres, this is according to Statute mea- ing to Ste- 


fire; but if one bargain and fell 100 Acres of te-incalute. 


Land to another, that ſhall not be according 
to the Statute-meaſure, but after the uſual Ac- 
count in the Country; in Andrews Caſe, cited 
in Ewer and H*ydow's Caſe. 

The Declaration was, That he was ejected De duabus 
e duabus Acris fundi, Anglice, Hop-gi ound. Acrit fundi, 
Per Rolls, it is good in a Grant, but not in * Hope 
Declarations, and the Anglicè here does not . 
help it, for the Anglicè is not to interpret a 
Lain Name by which it is called, Stiles Rep. 

202, 203. Meers and French. 

Ejectment lies de decem Acris Piſarium; for in Pe decem Aeris 
common Acceptance, Ten Acres of Peaſe, 
and Ten Acres of Land ſowed with Peaſe, is . 
all one. 1 Brownl. 150. | 

Eject ment of Three hundred Acres of Waſt, Pe 390 Acres 
inter alia, Cc. Per Cur , Waſt is uncertain, and of Waſt. 
may comprehend Land of any Quality, and 
the Sheriff will be at a Loſs what Land to de. 
liver; and after the Plaintiff releaſed the Waſt 
and Damages, and took Judgment of the Re- 
ſidue, Hardr. 75. Hancock and Prynn. 

Ejettment lies de prima Tonſura of the Firſt De prima Tmm- 
Crop, Cro. Car. 362. Ward. ſera. 

Ejectment lies of a Coal. mine, for it is a Pro- De coal. min. 
fit well known. Ejectment of Land and a 
1 N in the ſame Land, ruled to be good, 
becauſe it is in a perſonal Action; aliter in a 
Real Action, becauſe it is bi, petitum, 1 Rolls 
Rep. oF. Cro. Fac. 21. Harbotle and Placocł. 

Vide infra, 

It lies of a Boillary of Salt-water. Siderf, De au. Baillary 

161. | of Salt. 
Ejed. 
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De Rivulo fen 
Aque curſu. 


De Profit ap- 
Sender. 


De Libera 
Pi ſcaria. 


De 109 Acres 
of Bog. 


In Villis & 
Territoriis. 
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Ejett ment lies not de Rivulo ſeu Aquæ curſy, 
therefore Godbolt, p. 157. u. 213. is not Law; 
nor a Præcipe lies of it, and Livery and Sei. 
ſin cannot be made of it; for non moratur, nm 
eſt firma, but is always fluctuant, and Execu- 
tion by babere fac Poſſeſſionem cannot be made 
of it, but the Action ought to be of ſo many 
Acres of Land aqua coepert. but if the Land 
under the River or Place appertains not to the 
Plaintiff, but the River only, then upon Di. 
ſturbance his Remedy is only by Action on 
the Caſe upon any Diverſion of it, and not 
aliter, Nlv. 143. Challoner and Thomas. Mic. 
6 Fac. Challoner and Moor. Cro. Car. 492. Her- 
bert and Llanghlyn's Cale. 

Ej ect ione Firme lies not de Profit apprender, 
and fo not of a Common or Rent, nor of 2 
Piſcary, it muſt be terra aqua cooperta in ſuch 
a River, tho' the Court ſeemed doubtful of 
it in Molineyx's Cale, which was, Ejectment 
of an Houſe and Lands in T. nec non de Libera 
Piſcaria infra Rivulum de Trent, in which 


Action Damages were entirely given ; but tc 


avoid the Queſtion, the Plaintiff releaſed his 
Damages totally, and his Action quoad the 
Piſcary, and had Judgment for the Reſidue, 
Cro. Fac. 146, Molineux. 

Ejectment was brought in Ireland of Forty 
Meſſuages, Five hundred Acres of Land, an 
Hundred Acres of Bog in the Villages and 
Territories of D. S. and J. Bag is an uſua 
Word, and well known there, and if it were 


not, the Plaintiff may releaſe his Demand 4 


to that, and have Judgment for the Reſidue. 
Another Exception was, becauſe it was in 
Villis & Territeriis; but per Cur'it's well enoug", 

and 
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and of the ſame Senſe; and if not, it is but 
Sutpluſage, as to the Territories, but Eject- 


ment of 500 Acres of Mountain in Ireland, is De zoo Acres 
il, for it's not of one Nature, but ſeveral, as of Mountain 
Turfs, Paſture; but a Præcipe is good de Sa. Ireland. 


liceto, de Stagno, de Dominio, by the general 
Notice the Country hath of them where the 
Lands lie, and of their Quality. On Eject- 
ment in Ireland, Error was brought in B. R. 


here, becauſe he brought Ejectment of 40 24.49 {7 


Acres of Wood, and 20 Acres of Under- p + Fat 


wood, and ſo one Thing twice demanded, 
becauſe Underwood is a Species of Wood, 
ſed non allocatur, becauſe this does not appear 
to the Court, and this ſhall not be alledged 
for Error, but ought to be taken in Abate- 
ment of the Writ, Cro. Car. 512. Mulcarry and 
Eyes. 2 Rolls Rep. 166, 189. Macdonnel's 
Caſe. 2 Rolls Rep. 487, 482. Warren and 
Wakeley. 

This Caſe is more fully reported in a . 
that L have. 

Eject. Firme in B. R. in Ireland, De quingent 
Acris Mountain; and Judgment upon Ver- 
dict given for the Plaintiff there inter the 
ſaid Macdonel and Stafford; on which Stafford 
brought a Writ of Error in B. R. in England, 
and there one of the Errors alledged was, That 
Mountain is uncertain, for it may be Pa- 
ſture, Arable or Wood, and ſo the Sheriff 
cannot know of what ro make Execution; 
whereupon the Court ſent to Juſtice Winch, 
Baron Denham, Lee, Attorney of the Wards 
(he being before Chief Juſtice of Ireland), to 
certify to them, what is meant in Treland by 
the Word [Mountain], and if it be fo certain 
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De omnibus 
Deci nis. 


De quadam 
port ione Deci- 
warum. 
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as to be demanded in a Præcipe by that Name; 
upon which they certified, That the Practi 
ſers in Ireland follow the Regiſter, Titz. N 
Br. and the Book of Entries; and that in 
many Places in Jreland are Mountains which 
contain Lands of divers Natures, as Wood, 
Arable, Paſture, Heath, Bog, barren Moun. 
tain, the Nature of which ought to be ex. 
preſs'd in Declarations; and Mountain deno- 
minates a Portion of Land in reſpect of the 
Situation (as Downes here), but doth not di. 
ſtinguiſh the Quality of the Land. To which 
a Surveyor of Ireland agreed, and the Court 
for the ſaid Error reverſed the faid Judgment, 
Tr. 18 Fac. B. R. 

Ejectione Fir me de omnibus Decimis, is not 
good, without ſaying, Garbarum, Fæni, or any 
Certainty of the Nature or Quality of Tythes; 
it lies not de quadam portione Decimarum gene- 
rally, but de quadam portione Granorum & Fen 
is good; the Nature ought to be ſhewed, 
though not the Certainty ; and the Ejectment 
was luppoſed in May, when there is not any 
Tythes, and ſo not good. It may be, That 
all the Tything conſiſts in Modo Decimandi for 
Payment of an yearly Sum in Satisfaction of 
Tythes, whereof no Ejeddione Firme lies. I; 
was a Queſtion in Preiſt and Wood's Cafe, 
Cro. Car. 301, Whether an Ejectione Firme lay 
of Tythes only? It may be of a Rectory, or 
ſuch a Chapel, and of the Tythes thereunto 
belonging, whereof an Habere 7 ad Poſſeſſionem 
may be; but it was adjudged pro Querente. 
The Eje&tment was ſuppoſed in taking ſo 
many Loads of Wheat and Barley, being ſe- 
vered from the Nine Parts. 1 Roll, Rep. 0. 

Cite 
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cited in Worral and Harper's Caſe. 11 Rep, 25. 
Harper's Caſe, Cro, Car. 301. Preiſt and 
Wood. 

Ejectment of ſo many Acres Fampnorum & py 20 Acris 
Brure, and does not expreſs how many of Jampnerum & 
ch, yet good, Mod. Rep. 9. Fitzgerard's Bruere. 

Cale. 
Ejedt ione Firme de una virgata terre lies not, De una Virgas 
and fo it was adjudged in the Exchequer-Cham. ta terre, 

ber, Error was brought of a Judgment in 

C. B. in Ejectment de Virgata terre on gene- 

tal Verdict, which is ill, being uncertain in 

every County; but the Plaintiff below might 

have releaſed Damages as to that, but now it 

is too late. Cro. Eliz. 339. Fordan's Caſe. 

3 Keb. 450. Hul and Jobnſon. 

Ejectione Firme lies not de Pannagio. Q. de pe Pannagie, 
Parco. Sid. 417. 

It lies de Herbagio. 2 Rolls Rep. 481, 482. De Herbagie. 

Eſ ect ione Firme was brought for Entry into 
a Meſſuage five Tenementum, and Four Acres 
of Land to the ſame belonging. Per Cur', the 
Declaration is uncertain 5 but it was ſaid, as 
to the Four Acres, it was certain enough, and 
the Words | to the ſame belonging ] are meerly 
void, and the Plaintiff releaſed Damages, and 
had 1 3 Cro. 28. Wood and Pain. 

Cr. El. 186. meſme Caſe. 

Ejectment lies not of a Free Varren. 1 Keb. De l. bers Ware 

00. rena. 
Count of the Moiety of 20 Acres of Land, De Moiety of 
1s well enough, and Treſpaſs lies againſt the 20 Acres of 
Sheriff, if he does not execute on the Right Lud. 
Places. 1 Keb. 278. Lufton's Cale. 


Per 
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De uno Sal Per Cur, Ejectment lies de uno Stabulo, ot 
where. ever the Thing is fo certain that the 
Sheriff may do Execution. 1 Kb. 236. Mi. 
acre's Caſe. 

Separalis Piſs Separalis Piſcaria nſque ad filum aque can, 

caris uſqze not be counted upon, but per Windham ſuch 

_— Evidence might be given of ſuch Piſcary by 
Metes and Bounds. 1 Keb. 290. Sir Chr. Grie|, 
and Adams, 

De Capella. Ejettment lies de Capella, per Windban 

1 Keb. 438. 

Of an Houſe Ejet1ent was laid on Demiſe at T. of an 

and Land i= Houſe and Land in quodam campo juxtale Caſt}. 

quodam camp® Bill, which per Cur. is ill, (on Motion in Arreſt 

juxta le Caſtle- 

hill of Judgment ;) for no Execution can ever be 
directed to any Sheriff; and it muſt appear 
where the Land demiſed lieth. 1 Keb. 777. 
Took and Atho. 

De 10 Hides Ejed mem of Ten Hides of Land is good; 


5 Lond. 2 Hide of Land is the fame as Carrucat, which 
hat is as much as a Plow which is uſually intend- 
cc to have Six Horſes may manure in a 
Year, and being 100 or 120 Acres in Nor. 
thamptonſhire. 1 Keb. 877. Wright and Sherrard, 

De Meſſuag. Ejettment de 7 Meſſuagits ſive Tenementis, 1s 


& Tonemens,, ill after a general Verdict, and it's on Demur- 
rer; this might have been helped by taking 
Verdict of either: So it is When the Eject- 
ment is de Meſſuagio > Tenememt”, it's ill after 
General Verdict. 2 Keb. 80, 82, Burbury and 
Teomans.. 
Light-houſe. E ect ment does not lie of a Cight-bouſe, but 
Action on the Caſe. 2 Keb. 114. | 
Ejed ment of the Paunage of a Park, is il. 


2 Keb. 460. : 
4 Eject. 
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Ejectment of a Cloſe of Meadow doubted in De Cloſe of 
gl and Stanly's Caſe. Mic. 22 Car. 2. B. C. Meadow. 

Ejedment of 600 Acres of Fen- Marſh, Mea- 600 Acres of 
dn, arable Lands : Twiſden asked the Plaintiff Fen-Marfh, 
whereof they would take their Verdict, if they —_ * 
would have it of Marſh; and as ſuch, gire 
Execution of the Fens in Queſtion, 2 Keb. 23. 

Downbam and Walden. 

Eſectment de 20 Villis & Terris in Ireland, De 20 Pillis 
the Court conceived it well enough on 1 Cro. & Tris in 
612. the Original Judgment being in C. B.“) _ 
and affirmed in B. R. there. 2 Reb. 745. 

Eject ment of Two Mills, not ſaying what, 
good. 2 Keb. 875. 

Ej ect ment of a Meſſuage includes a Garden. Pe Meſſuag's 
» Keb. 44. includes a 

Ejettment de virgat terre, ill on General Sen. 
Verdict, being uncertain in every County; Pe t 
but the Plaintiff below might have releaſed Da-. 
mages as to that, but now it is too late. 
This was in Error of a Judgment in B. R. 
3 Keb. 450. Hall and Johnſon, 

Eject ment of Moor or Meadow, is ill. 3 Keb. Moor or 
29, Meadow. 

Eject ment lies not of Common or Piſcary Pe Common 
done; yet being aſter Verdict, it ſhould be and Piſcary. 
intended appurtenant, and fo well enough: 

This was in Ejectment of a Houſe and 40 
Acres of Paſture. Keb. 738. Barton's Cale. 

Eject. de quadam Fabrics, Angl, a Smith's pe quadem 
Forge, held good, per Chief Juſtice Wray. Febrics, ng, 

Demand of a Barony in Vale, is good; 2 Smith's 
and by this an Hundred ſhall be recovered, Forge. 
8 73 ice Dodderiage in Stafford and Macdone's De Barony, 


Precipe 
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Præcipe lies, de Dominio in Wales, by Chi 


Juſtice Dodderidge in the ſame Caſe ; for ity 


3 Lordſhip there, and a Lordſhip is a Manor 
Pracipe lies of a Commote in Wales ; for be. 
fore there were Shires, there were Commete, 


Commote there is certainly known, and is in 


Nature of an Hundred. Per Juſtice Dodderide, 
in the ſaid Caſe of Stafford and Macdone. Tr 
18 Fac. B. R. to which Chief Juſtice Mow 


tague agreed. 


De Salino. 


De Saliceto. 


De Stagno. 


De Ling- 
ground and 
Heath- 
ground. 


De Tanto unius 


Meſſuagii quod 


flat ſupra Re» 


pam. 
De ReForia. 


Demand of uno Salino in Cheſter, is good 
8 Ed. 3. 96. Yet it's not in the Regiſter 
By this the Nature and Quality of the I hing 
is deſcribed, and it's commonly known by this 


oa by Chief Juſtice Mountague in the (aid 


8 

So de uno Saliceto, is good; becauſe it is wel 
known by this Name. 

De uno Stagno, good; for it's well enough 
known by this Name. . 

Ling-ground and Heath-ground in Norfal 


are demandable in Actions (per Juſtice Haugl. 


ton in the ſaid Caſe of Stafford) by ſuch Name, 
and their Names ſufficiently deſcribe them 
there. | 

De tanto unius Meſſuagii quod ſtat ſupra R. 
pam, is ill, March's Rep. 97, 98. 

Ejectione Firme brought of the Rectory ol 
D. and upon Not guilty pleaded, the Plaintiff 
proves Ejectment of the Glebe, but does not 

rove the Ejectment of the Tythes ; it was held 
y the Court, That this is againſt the Plaintiff 
in as much as a Rectory is an entire Thing, 
and therefore he ought to have added to it thele 
Words, Nec non de decem Acris Terra, Cc. 
which in Verity comprehends the Glebe, 
2 as 


mn 
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Ve 


pun — —2 — A, 2 , QSO AAS 


The Law of Ejectments, 


as he did in 11 Rep. 53. And for this, D. the 
Plaintiff, by the Opinion of the Court, was 
nonſuit. Mic. 15 Car. Scaccio'. The Lady Bea- 
cham's Cafe. 

A. is diſſeiſed by B. of a Meſſuage; B. 


81 


Ejectment of 


makes a Leaſe tor Life of the fore Part to C. Part of an 


and of the hinder Part to D. A. enters into 1 


the fore Part, and upon this brought Eject ione 
Firme againſt C. De una Meſſuagio, it's good, 
lor he may not demand it by other Name; 
but Judgment ſhall be, De Anterior parte Do- 
mus. 

Qucre If he ought not to declare, De Ante. 
rure parte Dumus, or of ſuch Rooms, 

Error of a judgment in Ejectment in the 
County Palatine of Durham, the Declaration 
was, De Mineris Carben' in G. Object, This is 
very uncertain, for the Plaintiff ought to have 
named how many Mines; becauſe in that 
Country ſeveral Men have ſeveral Mines in 
one Place. Reſp. No ꝑreater Certainty is re- 
quired, than that the Sheriff might know of 
what to deliver Poſſeſſion, and the Words de 
Mineris Carbon aſcertain the Thing in De- 
mand: The Exception is, That it is de Mineris 
Carbon, if it had been de Minera, that is ad- 
mitted to be certain enough. The Nature of 
the Thing will admit of no other Certainty, 
for a Mine of Coals runs through many 
Lands; and tho' it is but one Mine, yet when it 
is opened, they uſually make ſeveral Shafts to 
let in the Air; and if the Plaintiff had decla- 
red but ſor one Mine, he could have recover- 
ed but one Shaft. Per Cur', the Uſage muſt 
ſupport this Ejectment. It may be good by 
the Cuſtom of che Country, and therefore 


Judg- 


Carbon. 


S. 


De Miner:is 
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De Pamag io. 


De quodam 
Loco ent te 


Hey. 
— 


E;: ment, 
and declares 
of Two feve- 
ral Leaſcs of 
the ſeme 
Thing for 
the ſame 
Terms by 
ſeveral Per- 


. Tons. 
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Judgment was affirmed. 4 Mod. 143. Mi. 
ting ham and Andrews, Vid. Showre 364. meſm: 
Caſe. Pemble and Stern's Cale, 1 Levinx 212, 
The Ejectment was, inter alia de Pannagio: 
But Ejectment does not lie of that, for Pan. 
nagio is but a Privilege to take Pannage. 2. lt 
was of the 4th Part of a Meadow, not ſhew. 
ing how many Acres the Meadow contained, 
and upon theſe Exceptions the Judgment was 
arreſted. 

Ejectment was, De quodam Loco vocat le Ve. 
ſery, is good enough. 

Ejectment de deux Cloſes vocat Gabels, up- 
per and neither adjudged good, and 2 Cre, 
654. Ejectment lies de Domo, altho' a Precip: 
does not lie of it, and a Cloſe called by a 
Name, and alfo the Veſtry are Things more 
certain whereof to make Execution, than 
100 Acres cf Land lying /parſim in a com. 
mon Field. 3 Levinꝝ 97. 


Huchinſon and Puller in Cam Scac. 


Ejectment in B. R. the Plaintiff declares of 

4 Leaſe, 1 Apr. 32 Car. 2. made by A. B. and 
C. of a Meſſuage, Cc. in C. for 5 Years from 
the zoth Day of March then laſt paſt. Cumg; 
etiam, that the ſaid A. and B. omitting C. po- 
ftea ſcilicet co!” x Die Apr. demiſed to the Plain- 
tiff pred MA.. pro 5 ans from the ſaid 3oth 
Day of March, virtute quarum quidem Dimiſſio. 
num, he entted and was poſſeſs d till ouſted 
by the Detendane, and on Non culp', Verdict 
and Judgment pro Quer. in B. R. and upon 
this Error was brought in Cam” Scacc', and al- 
ſigned, that the Declaration was double, be- 
ing 
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ing of Two Leaſes the fame Day of the 
ſame Thing for the ſame Term, and he may 
not enter and be poſleſs d by both Leaſes; but 
per tot Cur?, Judgment was affirmed. 

1. If it be double, it's cured by the Verdict. 
But, 2 It's not double; for when the Three leaſe 
the Whole, and when aſter Two of them 
leaſe all the ſame Thing, this is a Surrender 
of the Firſt Leaſe, and a new Leaſe of their 
Parts, and the old Leaſe continues as to the 
Third Part of him which does not join in the 
Second Leaſe, and ſo the Leſſee entered and 
was poſſeſſed per both Leaſes, viz. of the 
Third Part of C. by the Firſt Leaſe, and of 
the Two Parts of A. and B by the laſt Leaſe. 
3 Levin, 117. Turbervill & ali verſus 
Stockton, . 

Eject. Firme de Cottagio, is good, for Cot- 
tage is certain it ſelf, it is a little Houſe, and 
we ought not to be ſo preciſe in this as in a 
Præcipe in real Action. Adjudged in the fame 
Caſe of Himond and Ireland, p. 1650. Intr. H. 
1649. Rot. 818. & Accord per Cur in Rbet be- 
rick and Chappel. 10 Fac. B. R. 

Declaration of the Sixth Part of a Y in 
Parochie St. Kath. Coleman. ſtreet and St. Gabriel 
Fenchurch-ſtreet, and upon the Evidence it ap. 
peared, that all the Meſſuage lay in the Pa- 
iſh of St. Kath, Coleman ſtreet, ii the Plaintiff 
hath failed to prove his Declaration: Levinx 
argued for Judgment pro Quer, for if one 
bring an Ejectment of an Acre of Land in D 
and S. and all lies in D. he ſhall recover; or 
it a Man bring Ejectment of an Acre of Land 
in D. and Part of it lies in S. he ſhall recover 
tor ſuch Part as lies in D. Pls. 419, b.: It a 

(x 2 | Man 
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De Cottage. 


De 6th Part 
of a M:iſiuage 
in 2 Pariſhes. 
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Man bath a Title to the Fourth Part of an 
Acre only, and he brings Ejectment for al 
the Acre, he ſhall recover the Fourth Part, 
C. Car. 13. But in this Caſe the greater Par 
of the Juſtices held, That here the Declata. 
tion being preciſely of the faid Part of an en. 
tire Thing, viz. a Meſſuage, That the Evi. 
dence doth not maintain it. Vid, 44 Af. 27. 

Levinz, Goodwin and Blackman. 

Ejectment de 5 Clauſis de Paſt. & Prati woca! 
Faldowne continen decem acras; alter Verdict, 
it was moved in Arreſt of Judgment, that it 
is too uncertain, not ſaying how many of 
the one, nor how many of the other. 1 Cen. 
573. Martin verſus Nicholas, 1 Cro. 29. and 
Saul's Caſe, 11 Rep. 55. Ejectment de Dom 
repoſitaria, Ang a Ware-houſe, ill, becauſe 
not known by that Name in the Law. Har. 
per's Caſe, 11 Rep. Tel. 117. Owen 189, Stile 
202. 

E contra. It was urged, that it lies for 2 
Sloſe, if a N ime be given to it. 3 Cro. 235. 
2 Cro. 435. 3 Levin. 218. Sid. 295. but per 
Cur held to be ill in the principal Caſe, and 
Judgment was arreſted, Showre 338. Knight 
and Symms. 

Ejectment doth not lie de communia Pa. 


Psſiua of « ſiurs, nor of a Fair; but de Manerio de B. cum 


Fair. 


D. Cr files 0 


Ofa Church. 


pertin, it the Fair be appurtenant, is good. 
Ejectment lies for a Curtilage. 4 Mod. 1. 
It lies de und Stabulr, uno Pomario, uno Cottagi!. 
x Lav $5. -* 
Ejectment lies of a Church, as de una Doms, 
v car” the Pariſh Church of D. 
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The Law of Ejectments. 


A Rent granted with a Proviſo, That if it 


be not paid then, that he may enter and re- Enter and re- 
tain the Land, Qucuſq; c. the Grantee ain, 2227; 


here hath ſuch an Eſtate as will maintain an 
Ejectment. 1 Levinx 170. 

Eject. Firme of an Houſe, in Auſtrali parte 
vici, Ang! the High. Street in Wincheſter, held 
good; alias by the Chief Juſtice, if it had 
been Ex auſt rali _ vie, ſor then the South 
Part had been but a Boundary, Mire and 
French's Caſe. Tr. 1650. B. ſupra. Ejectione 
Firme de Domo Manſionali, was held good, be- 
cauſe LManſionali] makes it certain; but the 
Court agreed, that if it had been De Domo ge- 
nerally, it had been ill, becauſe this may be 
a Barn or Sheep houſe. 

Ej ect. Firme de Domo Fermario wocat' Holtga- 
mio, held good. 


Now as to Declarations in this Action, I ſhall lay 
down ſome General Rules. 


1. The Plaintiff muſt declare on one Title 
only; and therefore in the Caſe of the Lord 
Chandois and Pitts, the Count was of Three 
ſeveral Leaſes of the Whole to the Defendant ; 
the Council prayed that one B. may be made 
Defendant, and that the Plaintiff might elect 
to proceed on one only Title, which the 
Court granted, and ſaid, altho the Party 
may declare on ſeveral Leaſes, one nt and 
another from ſuch a Day, yet cannot declare 
on ſeveral Leſſors. And the Court ordered 
the Plaintiff to elet one Title only. Trin. 
23 Car. 2. B. R. 
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2. In Ejectione Firme of a Cloſe, the Quan. 
tity of them and their Nature ought to be 
expreſſed (viz.) Land, Meadow or Paſture. 
It's a ſure Rule the Certainty of the Land 
ought to be deſcribed, and the Quality, 11 Rep, 
55. Savills Caſe. 


3. In Ejectione Firme, Surpluſage in the 
Count is not vitious. Dyer 304, 305. 


4. If the Entry and Ejetment be ſuppoſed 
in the Declaration to be heſore the Commence: 


ment of the Leaſe, the Declaration 1s void, 
Vide Poſtea, | 


5. It muſt be alledged in what Vill the Te- 
nements arc. Vide infra. 


6. The Plaintiff muſt make his Title truly. 
Vide infra. 


The Entry to deliver Declarations in Eject- 


ment, is not ſufficient to avoid a Fine, with- 


out expreſs Authority to enter to avoid the 
Fine; fo was the Caſe reported, 2 Saunders 
319. Tenant for Life levies a Fine ſur Con- 
ſance de droit come ceo, with Proclamation, 
and he in Reverſion for Life, within Five Years 
alter the Death of Tenant for Life, direQs one 
to deliver a Declaration in Ejectment to the 
Lenant in Poſieſſion; this ſhall not amount 
to an Entry to avoid the Fine, tho' this was 
the Declaration which contained the Leale 
2pon which the Ejectment was brought. Keb. 
555. Clerk and Pymell. Mic. 21 Car. 2. B. R. 


DE- 
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DECLARATION. 


In Ejetment in B. C. the Plaintiff there v. ance he. 
declares in the Firſt Declaration, which is tween the Im- 
called the Imparlance-Roll, of a Leaſe made the parlance-Ro!! 
20th of September for Five Years then next en- and Iſſue- 
ſuing; and after Imparlance upon the Iſſue- 1 
Roll (for there the Plaintiff uſeth to declare mencement 
again after Imparlance) the Plaintiff declares of the Leaſe. 
of a Leaſe made the 3oth of Fanuary the ſame 
Year, Habend' for Five Years from the 20th of 
December before 5; and upon Iſſue, found pro 
Luer. Per Cur', it's erroneous, for he decla- 
red upon one Leaſe, and went to Iſſue upon 
another ; for when a Leaſe is made the zoth 
of Fanuary, Habend' from the 20th of December 
before, this is but a Leaſe in Intereſt till the 
zoth of Fanuary, and not before, and only in 
Computation from the 25th of December; and 
by the Prothonotaries, the Imparlance-Roll is The Impar- 
the material Declaration, and if Variance be jance. Roll is 
from it in Matter of Subſtance, this is not the material 
good nor amendable; tho' it was urged, That Declaration. 
the laſt Declaration ſhall be taken as 2 new 
Declaration, without any Reference to the 
other, and then it ſhall be good. 1 Roll. Rep. 

448. Millward and Watts. 3 Buiſfr. 229. Mil. 
ward and Watts. Cr. Fac. 415. mime Cale. 

But in Merril and Smiih's Cale, Cro. Fac. 
11. the Firſt Declaration was, That T. S. the 
25th of March, 6 Far. let to the Plaintiff the 
Land, Cc. for Seven Years, by Vertue where. 
of the Plaintiff entred and was poſſeſſed until 
the Defendant, po/tea ſcil. Anno /exto ſupraditt”, 
entred and ejected him. fo there is not any 
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Day mentioned. Aſter Imparlance [as the 
Courſe in the Common Bench is) the Plain: 
tiff made a Second Declaration, and there 
(without any Space made) the Ejectment is 
ſuppoſed to be the 26th of May Anno ſupradict, 
and the Writ was brought on this Ejectment 
7 Fac. The Detendant pleads Non Culp?, and 
found againſt him, and Judgment ; and this 


The Grit De. Was aſſigned for Error; per Cur' the Firſt De. 


claration is 


claration is the principal and material Decla- 


moſt material. ration, and the Second is but a Recital of the 


» * * : 


Firſt. And it any Matter of Subſtance be 
omitted in the Firſt, ir cannot be aided and 
amended by the Second, for that begins with 
an Alias prout patet, fo it is but a meer Reci. 
tal; and therefore if the Firſt be not good, 
tho? the Second be good, and he plead there- 
to, and the Trial is thereupon, yet the Judg- 
ment is erroneous: But as this Caſe is, the 
Firſt Declaration is well enough, for he de- 
Clares of a Leaſe the 25th of March, 6 Fac. 
which is the Firſt Day of that Year, and the 
Declaration quod poſtea ſcil, 6 Fac. the Deſen. 
dint ejected him, is certain enough for the 
er wherein he made the Ejectment; fo it 
appears to be after the Leaſe made, and in the 
lame Year 6 fac. wherein tlie Ejectment was, 
and the Action is brought the 7 Fac. and the 
Ejectment being made between the making of 
the Leaſe and che Action brought, it's good 
enough, tho” there is not any certain Day al- 
Jedged. Gro. Fac. 311. Aferril and Smith. 
Original in Ejectment was brought againſt 
H. and Three others, and the Plaintiff counts 
againſt Three of the Detendanrs, and not 
Simi cum againſt the Fourth, and Judgment 
was arreſted tor this, 2 Browns 129. It's 


L 


The Law of Ejectments. 39 


je It's a ſure Rule, if the Entry and Eject- Entry and 
„ent be ſuppoſed in the Declaration to be Ejectment 
re Neſore the Commencement of the Leaſe, the 1 prey lo 
is Declaration is void, as in Powre and Hau. uo 
” Mins Caſe cited, Yelv. 182. in Davu's Caſe, of the Leaſe. 
The Plaintiff declares upon a Leaſe pf E. 27 

April, Anno ſexto, and lays the Ejectment to 

be the 26th of April, Anno ſexto ſupradifs, the 

Declaration was adjudged ill for this Cauſe: 

But the Court will and have help'd it by as 

e Mfvourable Conſtruction as may be, as in 

e Whe principal Cafe in Telverton. The Plaintiit 

declares of a Leaſe made by C. the 6th of 

May, Anno ſeptimo, of a Meſſuage, Cc. and 

that the Plaintiff enter'd, and was poſſeſſed, 

quouſque poſtea, the Detendant 18 die equſdem 

menſis Mait Anno ſexto ſupradiif ejected him 

it was moved in Arreſt of Judgment upon 

Verdict for the Defendant (to ſave Colts), 

that the Declaration was inſufficient, for This A&ion 
that this Action was grounded on two Things, is ground- 
(viz,) upon the Leaſe, and upon the Eject- ed on two 
ment; and theſe two ought to be one after 1212 
the other. And in this Cafe the Ejectment che n 
is ſuppoſe)an Year before the Leaſe made, ment. 

for the Leaſe is Anno ſeptimo, and the Eject- 

ment ſuppoſed to be made Anno ſexto; yet 

he Declaration was adjudged good, and the 

Word | ſexto] to be void; for the Day of the 

Ejectment being the 18th Day ejaſdem Men- 

% it hall be intended to be in the ſame 

Year in which the Leaſe is ſuppoſed to be 

made, Brounl. p. 146. meſme Cale, So in 

idams and Gooſe's Caſe, Cro, Fac. 97. In 

jectment the Plaintiff declared of a Leaſe 

he 6th of September, and that he was by 1 
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and the 4th of September is impoſſible and te 


The Entry 


and Eject- 
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ſed, and that, poſt ea ſcilit', the 4th of Sei. 
tember the Defendant ejected him; and þ 
three Jultices the Declaration was held food 


gnant, and the Poſtea ejecit is well enough, 
But in Goodgaines Cale, 1 Siderf. the Jury 
found that 7. N. let to the Plaintiff for Fire 
Years the 24th of June, Anno 1650, by Force 
whereof the Plaintiff enters the 24th of Fur, 
1650. (the Leaſe being to commence 2 di 
datus) and that, poſtea ſcilit', 24th of Jun, 
1650. the Detendant ejected him; fo that 
the Engry and Ejegtrent was ſuppoſed be 
ſore the Lea, 2 Jadnrmans was againſt N ter 
the Plaintiff for this Defect. The Council I 
of the contrary Side ſtood much upon the Nit 
Caſe of Adams and Gooſe : But per Cur”, that N refe 
Caſe differs from this; for in Adams's Caſe it Ml uit 
appeared to be, that he enter'd by Force of Wis | 
the Leaſe, and was poſſeſſed thereof till he MW De 
was ejected ; but in this Caſe he enter'd the I leg 
24th of June, which was before the Lea WW the 
commenced: And judgment was given, 1. Be. rat 
cauſe he ſaid he enter'd the 24th of Jun, WW / 
and fo was 4 Diſſeiſor. 2. Becauſe the De- the 
claration is contrary in it ſelf. And Cliford's N cat 
Caſe, Dyer 89. a. and Green and Moch; Juc 
Caſe were cited. Bridgman ſaid, he found I ber 
no Reaſon for Adzms and Gooſe's Cake, 
Telv. 182. Davis and Pardy, Cro Fac. 97 ob! 
Adams and Gooſe, Siderf. p. 8, Goodgaine and Le 
Wakefeild., | far 

The Entry and Ejectment being ſuppoſce I by 
after the Poſtea, (viz.) to be commited I WI 


meat ſuppo - before the Leaſe ſhall be rejected, notwith-J an 
ſtanding the Caſe in Siderfir, which contre th; 


dicts 


ſed atter the 
Poſt. . 


Lhe Law of Ejectments. 


14; the Caſe of Adams and Gooſe in Crook, 


hich is the beſt Law. 
If a Man deliver a Declaration in Michael- 
Term, and his Title doth not accrue till 


aſter Michaelmas Term, yet if he deliver a 
Declaration in Hillary Term, this is a Decla- 
ration de novo, for elſe it will be erroneous. 
50 it is of Words ſpoken after the Term the 
Plaintiff hath declared. 27 Car. 2. Hutchin- 


on verſus Tomes, Rot. 1591. 


91 


Ejectione Firme of a Leaſe of H. P. 22d of Yirtute cujus 
May, 20 Fac. of, &. Hab' a primo die Maii & iiſdem die 


anno he 


for three Years, virtute cujus the Leſſee en- ed hi 
z 0 5 CJECTE im, 
ter d, and was poſſeſſed qauouſque poſtea ſcilt how conftru- 


iſdem die C anno, the Defendant ejected him. ed. 
It was aſſigned for Errar, that ii/dem die, &c. 
refers to the Firſt Day of May, which is 
ultimum antecedens, and then the Ejectment 
is alledped before the Leaſe made, fo the 
Declaration not good : But per Cur', the Al- 
legation of the Firſt Day of May is but for 
the Beginning of the Term, and the Decla- 
ration being quod virtute dimiſſiois, he enter'd 
poſtea iiſdem die & anno, Cc. that refers to 
the Day of the Leaſe made, otherwife he 
cannot be poſſeſſed virtute dimiſſinis; and 
Judgment was affirmed in the Exchequer.Cham- 
ber, Cro, Fac. 662. Rutter and Mills. 

The common Mhailtake has been (as is 
obſervable in our Book Caſes) in laying the 
Leaſe to be 4 die datus, and the Entry the 
ſame Day, which & a Diſſeiſin not purged 
by the Commencement of the Leaſe; for 
where an Intereſt paſſeth [ a | is excluſive, 
and fo the Entry the fame Day was belore 
the Leaſe was to commence, and is a Dil- 

ſeiſin; 


92 The Law of Ejecments. 


ſeiſin; but where no Intereſt paſſes, as in 
Cafes of Obligations, contra. In Douglas and 
Shank's Caſe, Cro. Elix. 766. the Plaintiff de. 
clares of a Leaſe for Years, Habend à die ds 
Virtute cujus. tus, virtute cujus dimiſſionis he enter'd, and 
was poſſeſſed until he was ejected by the 
Defendant. Not guilty pleaded. The De. 
claration is ill, becauſe the Time of the En. 
try is not alledged; for if he entred at the 
Day of the Demiſe, he is a Diſſeiſor, and the 
Action not maintainable. The ſtrongeſt ſhall 
be taken againſt the Plaintiff, (vix. ) that he 
Virtute eujur, entred the Day of the Leaſe made, and 
how taken. that is not ſupplied by the Words [ virtue 
cujus]; but no Judgment was given, becauk 
Two againſt Two. Yet in Dyer 89. in Mu. 
gine, it is ſaid, becauſe he did not aver it 
Fadlo that he enter*d after the Day of the 
Date, (for the Leaſe doth not commence till 
the next Day,) that Judgment was arreſted, 
abſente Popham. And another Caſe is there 
cited, M. 44, or 42 El. B. R. in Ejection 
Firme upon a Leaſe made to commence at 
MAichaelmas, and the Plaintiff declares, that 
he virtute dimiſſionis, &c. and it was moved 
in Arreſt of Judgment, becauſe he faich not I ; 
he enter*d after Michae/mas. And Dyer 89. l 
was cited, and Gaudy and Fenner held it ill; W it 
per Popham, it is aided by the Statute of Te 
fails, becauſe it is Form only, and the De- » 
miſe is the Subſtance ; and per Popham, after W th 
Michaelmas he is Termor by the Continuance I 
ol the Poſſeſſion, Quod Fenner and Gu⁰iα iſ h 
negaverunt. But in Wakely and Warner's Cala WW |, 
Ejectment was brought in Ireland, and Judg- WW 4 


ment pro Qucrente. It was afligned for E.. je 
| ror 3 
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ror, that the Plaintiff ſhews a Leaſe made to 

um to commence at a Day to come, virtate pireure cujus 
cujus he enter'd, and was poſſeſſed until eje- & precextu 
cted by the Defendant, and ſhews not when . he en- 
he enter'd, either after or before the Day rd. 

at Which the Leaſe commenced : Sed 

nn allocatur , becauſe he ſaid virtute cu- 

jus, Ce. But by Lea, Chief Juſtice, if he 

had ſaid pretextu cujus, it had been otherwile. 

Moor 466. 

Where a Declaration in Ejectment, ſor the Where the 
Purpoſe, is made of Eaſter Term, and the Demiſe is 
Demiſe is laid after the End of Eaſter Term, 3 
and before the Eſſoin-Day of Trinity Term, che 1 
and alſo delivered before the Eſſoin-Day of tion. i 
Trinity Term to the Tenant in Poſſeſſion; 
yet this ſhall be good, though the Demiſe 
is laid after Eaſter Term, becauſe when the 
Tenant in Poſſeſſion appears, he muſt be 
made a Defendant, and accept a Declaration 
of Trinity Term, and plead thereunto Not 
guilty, and at the Trial conſeſs Leaſe, Entry, 
and Ouſter, otherwiſe there will be Judg. 
ment againſt the caſual Ejector. So thac 
when the Declaration, to which the Tenant 
is made a Defendant, is made of Trini: 

Term, that is then after the Demiſe, and fo 
it is well, 

Ejectment of a Leaſe made the 12th of Commence. 
December, habend' a primo die. On Not guilty, ment. 
the Jury find a Leaſe made in bc verba, 
which was dated primo Decemb'”, Habend' from 
henceforth, but delivered the 12th of Decem- 
ber; and the Queſtion was, Whether this be 
according to the Declaration? It was ob- 
jeted, That from the Day of the * 

rom 


34 


Habeni à zie 


dat us ex poun- 
ded. 


though the Habend' is as much as to ſay, from 


the 1oth Day of Ocleber, Habeud' from the 
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from hencefarth, are ſeveral Commencemene 
for the one begins the Day it was ſealed, th 
other the Day after; but per Cur", they ar 
all one, being a Computation of Time fron 
the Time paſt, and both ſhall be pleaded 
to begin from the Day of the Date, when 
the Leaſe is afterward ſealed another Day, 
But if he declares of a Leaſe the Firſt « 
December, Habend” & die datus, the Eje&men 
cannot be alledged the ſame Day ; but if the 
Leaſe be made the Firſt of December, habent 
henceforth, the Ejectment may be alledped 
the ſame Day. So was the Caſe of Ob 
and Ryder: Ejectment on a Leaſe made 1 Far 
3 Fac. Habend' a die datus, and the Ejectmen 
was the ſame Day, and ruled to be good, 


the Day of the Date. But per Cur", the 
Date is the Time of the Delivery, and it 
differs from the Day of the Date; where 
fore the Ejectment alledged poſtea the ſame 
Day is good enough. Cro. Fac. p. 258. 
Lluellyn and Williams, and p. 135. Osborn and 
Ryder. 

Ejectione Firme of a Leaſe dated the 6th 
of December, 17 Fac, Hab & die datus, upon 
Evidence the Leaſe was ſhewed, and wa 
dated the 6th of December, 19 Fac. Hab' à di 
confectionis, the Plaintiff was nonſuited. Cy. 
Fac. Scavage's Cale. 

The Plaintiff declares upon a Leaſe made 


zoth Day of November for five Years; the 
Queſtion was upon a ſpecial Verdict, Whe- 
ther this was a good Leaſe or not ? Judgment 


was arreſted. It ſhall not begin from the 
Time 
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Time of the Delivery; but it's an uncertain Uncertain 
Limitation, and cannot be known what No- Lamitation 
vember he meant, laſt paſt, or next enſuing. 3 edn 
But the Law will eject an impoſſible Limi- of che Leafe. 
tation, as from the 3 11t of September, becaule 
it cannot be any Part of the Parties Agree- 
ment. The Declaration was, Quod cum F. H. No Day of 
by his Indenture bearing dated the 20th of the Delivery 
May, 32 Eliz. had let to him an Houſe, and ſhewed. 
ſhews not when the Leaſe was made; for he 
doth not ſhew any Day of the Delivery. 
per Cur”, it's good, for it ſhall be intended to 
be delivered at the Day of the Date. Mod. Rep. 
p. 180, 3 Leon. p. 266. Knivet and Cope. 

In Ejectment of the Manor of D. contain- Variance. 
ing 250 Acres, be it more or leſs, with Let. 
ters of Attorney, reciting, Whereas F. the 
Leſſor had made a Leaſe of a Manor 
containing 250 Acres, and Authority to 
make Livery according to the recited Leaſe. 
Per Cur”, the Variance is fatal, and the Plain- 
tiff was nonſuited. 3 Keb. 691. Smith and 
Talbot, Mic. 18 Car. 2. 

Plaintiff declares, That P. C. by Indenture 1 what Vill. 
ap1d 8, let unto him an Houſe, and 20 Acres 
of Land by the Name of all the Tenements 
in S. Aſter Verdict Judgment was arreſted, 
becauſe it was not alledged in what Vill the 
Tenements are, and the naming of the Vill in 
the Pernomen is not material. Cro. El, 822. perumen. 
Gray and Chapman. 

50 Hobert 89. Rich and Shere. Declaration 
was, That at R. in Con predict, he did de. 
mile One Meſſuage, Four Gardens, Iwo hun- 
dred Acres of Land, Eighty Acres of Paſture 
called Eaſt-Dixard in the ſaid County. om 

1 Ot 
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When the 
Leaſe ſhall 
be intended 
to be delive- 
red on the 
Day of the 
Demiſe, and 
not of the 
Date. 


The LaW of Ejectments, 


Not guilty, the Plaintiff had Judgment, |; 
was Error, becauſe the Plaintiff in his D. 
claration did not ſhew in what Town, b. 
riſh, Hamlet, or Place, the ſaid Tenemey 
called Eaſt-Dizard lay ; and Judgment Wy 
re verſed in the Exchequer- Chamber. 
Declaration was of a Leaſe of Serjen 
Hele, That he the 16th of Fanuary, 44 El 
by Indenture dated the 2d of January, de 
miſed, &c. It was moved, that the Decl, 
ration was not good, becauſe it is that he 
demiſed the 16th of January by Indentur, 
dated the 2d of January, and he does not ſi 


primo delivat” the 16th of January; for othe. 


wiſe it ſhall be intended to be delivered th: 
Day it bears date. But per Cur, it's good; for 
tho' a Deed ſhall be intended to be delivered 
the Days it bears Date, unleſs the contrary be 
ſhewed ; yet when it's faid, he demiſed ſud 
a Day by Indenture dated ſuch a Day befor, 
it muſt be neceſſarily intended it was na 
delivered the ſame Day it bears date, bu 
upon the Day of the Demiſe, as it is alledped, 
Cro, Elix. 890. Houſe and Laxton, Cro, Elk. 
p. 773. Hall and Denby. 

And the Verdict often aids and inten, 
that it was delivered the fame Day it bear 
Date, as in Heaton and Hurleſton's Caſe. Th 
Declaration was, Whereas 7. S. by Inden 
ture the gth of June, 19 Fac. dimiſſit, & 


Habend terminum prædict a die datus figile 


tionis Indenturg prædictæ for three Years ; vi 
tute cujus the Plaintiff the ioth of Fun, 
19 fac. emer'd, and was poſſeſſed until, &. 
and Verdict pro Quer on Not guilty, Pr 
ur, When the Verdict has found him guily 

Upon 
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The Law of Ejectments. 
bpon the Declaration, and the Ejectment is 
alledged according to the Declaration, ic 
may well be intended that the Indenture 
bore Date, and was ſealed and delivered the 
ſame Day mentioned in the Declaration of 
the Leaſe ; though it was objected, That nei. 
ther the Day of che Date, nor of the Sealing 
and Delivery of the Indenture, are mentioned, 
and fo the Declaration uncertain. But Judg- 
ment pro Querente. Cro, Fac. 646. Heaton 
and Hurleſton. 

Now in Wakely and Warren's Caſe, though 
the Plaintiff does not ſhew in his Declaration 
when he enter'd, either after or before the 
Day on which the Leaſe commenced, yet it's 
good enough; becauſe he faith, the Leaſe to 
him made was to commence at a Day to come, 
virtute cujus heenter'd, and was poſſeſſed until, 
Cc. Aliter had it been, if he had ſaid pretextu 
cujus. 2 Rolls Rep. 466. Wakely and Warren. 
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Now the Judges favour Declarations in Hrtuti cujus, 


Ejectment, as may be ſeen, 1 Ventr. 136. 
The Plaintiff declares in Ejectment, That 
J. S. demiſed to him per quoddam ſcriptum 


& pretextu 
cuj ut, he en- 
rer'd ; the 
Difference 


Obligatorium, & c. Habend à die datus Inden. between 


ture prædictæ. Per Cur, The Writing ſhall them. 


be intended an Indenture, though it be called 
Seriptum Obligatorium, and every Deed obli- 
geth; but if it ſhall not be intended In- 
dented, then the Leaſe ſhall begin preſently, 
as if it had been made from the ꝗth of Sept. 
But a Declaration was of a Leaſe, Habend 
a die datus Indenturæ prædictæ, and does not 
ſpeak of any Indenture before; and the De- 
Claration was adjudged naught. But Ejectione 


Firme of a Leals made the 20th of Argu/#, 
H Habend 
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Poſtes ſcil“. 


The Law of Ejecments. 


Habend from Michaelmas then laſt paſt aw: 
datum hujus Indenture, and neither ſhewed 
the Indenture nor the Date thereof; and per 
Cur, it's well enough. The Addition, at 
datum Indenture, ſhall be void, the; other be- 
ing good, and the Beginning of the Leaſe 
appearing certain enough. Hetley 63. Brady 
and Fobnſon, Cro. Elix. 606, Darrel and Aid 
dleton, 

A ſpecial Verdict in Ejectment was found 
in Ireland, and Judgment there pro Quer. 
Error was brought 1 B. R. in England : The 
Declaration was, That the Plaintiff declared 
upon a Demiſe made 12 Jun, Cc. Habend' 
a predicto duodecimo die Funii, (which mult be 
the 13th Day of the ſame Month) 75 Oc, 
Virtute cujus quidem dimiſſunis he enter'd, Oc, 
and that the Defendant, poſftea ſcilt eod* duode- 
cimo die Funii, did eject him, &c. So that it 
appears vpon the? Face of the Declaration, 
that the Defendant entered before the Plain- 
tiff had a Title, for the Leaſe commenced 
the 13th of June, and the Entry was on the 
12th of that Month. And it's the ſama 
Point as Siderfin 8. 2; Croke 69. Leaſe was 
made the 24th of June for five Years, Habend 
# die datus, which muſt be the 25th, byJVer- 
tue whereof the Plaintiff enter'd, and that 
the Defendant, poſtea ſcill 24 June, did eject 
him, which muſt be before the Commence- 
ment of the Leaſe. 

Per Cur”, The Plaintiff enter'd as a Diſſei- 
for by his own ſhewing, and thereupon Judg- 


ment was reverſed. 3 Mod. 198. Evans and 
Crocker, 


Eje- 
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Ejettione Firme of a Leaſe made the 21ft 
of Offober, 4 Fac. & quod poſtea ſcilicet eodem 
21 die Octob. Anno tertio ſupradicto, he eject. 
ed him: And the Addition of a Year, 
which was not mentioned before, and which 
is repugnant to that Day which was mention- 
ed, is idle, and ſhall be taken for null; Er 
poſtea the ſame Day ſhall be good enough. 
Cro. Fac. 154. Brigate and Short. 
Error was afligned, for that the Plaintiff Ejedment of 
did count of the Leaſe of the fourth Part of the 4th Part 
an Houſe in N. in four Parts to be divided, 2f 5" Houſe 
by Force of which he enter'd in Tenementum to be divideg 
frediflum, and was inde poſſeſſionat till the De- and declares 
ſendant did eject him de Tenementis prædictis, De Tinementig 
whereas he ought to ſuppoſe his Entry into P,. 
the Fourth Pare, and the Ejectment of the 
Fourth Part, ſed non alloc; for the Entry and 
Ejectment ſuppoſed de Tenementis predidis 
ſhall not be intended of the intice Tene- 
ment, but of the Fourth Part of the Houle, 
according to his Declaration. Cro. Elix. 286. 
Rawſon and Mainard. 
Ejectment for Tythes, not ſaying by Deed, 
judgment was revetſed. 2 Reb. 376. Angell 
and Roff. 
The Declaration was of ſeveral Meſſuages 
inthe ſeveral Pariſhes of St. Michae!, St. Fames, 
St. Peter, and St. Paul, and that Part of the 
Premiſſes lay in the Pariſhes of St. Peter and 
St. Paul; but that there is no Pariſh called 
the Pariſh of St, Peter, nor none called the 
Pariſh of St. Paal. Per Cur, The Copula- 
tion [Ee] ſhall be referred to that which is 
real, and bath Exiſtence, «t re, magis valear, 


to make them both one Pariſh; and the 
H 2 Words 
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2Quod d imiſe- 


runs. 


Coheirs de- 

ciare by the 
Leſſee of a 

Leſſee, and 
why. 


The Law of Cjectments. 


Words [ ſeveral Pariſhes] is ſupplied by the 
other Pariſhes aforenamed. Hardr. 336. In. 
gleron and Wakeman,. 


By Coheirs or Coparceners; 


Declaration by Coparceners, Quod dimi- 
ſerunt is good; therefore Molliner and Robin- 
ſon's Cale, Moor 682, where the Leaſe was 
made.by 'Two Coparceners, and it was de- 
clared Quod dimiſcrunt: To which it was ex- 
cepted, that the Leaſe is the ſeveral Leaſe oſ 
each of them for his Moiety, which was there 
ruled a good Exception, is not Law. 2 Brown. 
low 207. Cro, Eliz.615. 2 Keb. 192. Moor 682. 

And now Ejectments in ſuch Caſes are by 
the Leſſee of a Leſſee of the whole by many 
Coheirs, which is by reaſon of the Uncer- 
tainty of the Part claimed by the Leſſors. 
And per Cur', a Leaſe of all Parts warrants 
the Leaſe of all. 2 Keb. 700, 


By Tenants in Common. 


If Two Tenants in common join in a Leaſe 
for Years to bring Ejectment, and Count 
uod dimiſiſſent, it's naught ; for it is a ſeveral 
Leaſe of their Moieties, and they mult de- 
clare, Quod cum one of them demiſed the 
one Moiety, and the other the other Moiety. 
1 Brownl. 13. Cr. Fac. 166, Mantley's Caſe. 

It one Tenant in Common take the whole 
Profit, the other has no Remedy by Law 
againit him, for the taking the whole Profits 
is no Ejectment; but if he drive away the 
Cattle of che other Tenant in Common = 

a the 


The Law of Ejectments. 


the Land, or not ſuffer him to enter and oc» 
cupy the Land, this is an Expulſion, and he 
may have Ejectione Firme for the one Moiety, 
and recover Damages for the Entry, but not 
for the mean Profits. 1 Inf. p. 199. b. 


By Baron and Feme. 


The Plaintiff declares of a Leaſe made to 
him by Baron and Feme generally, and does 
not alledge it to be by Deed: It was a great 
Queſtion in our Books, whether this be good 
or not; but now it is ruled to be good by 
many Precedents, 2 Rep. 61. Wiſcot's Caſe, 


By Fointenants. 
* 


C. and R. and . Daughter to R. are 
Jointenants for Years; . lets her Part to C. 
and C. and R. join in this Leaſe of the en- 
tire Land to the Plaintiff for three Years. 
Popham and Fenner held, That that Leale well 
warrants the Declaration; tor upon the Mat- 
ter they both let the entire, and upon this 
general Count it is good. Telverion and 
Williams e contra, becauſe the Count ſuppoſeth 
they both let the Entire as Jointenants ; tor ſo 


it is intended by the general Count, which Two as Join- 
appears to be falſe, for they two let two Parts tenants and 
jointly, and the one of them having a third oneas Tenant 
Part as Tenant in Common, lets that only, 


and ſo the Declaration ought to have ſhewed 
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in Common, 
demiſe the 
Commons, in 


the Truth and the ſpecial Matter. And be- ſuch Caſes 


cauſe it is difficult, they uſe in ſuch Cafe to how to de- 


make a Leaſe, and the Leſſee to make a ſe- Clare. 


cond Leaſe, and the ſecond Leſſee to declare 


{1 3 gene- 
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Verdict. 
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generally; and ſo all the Matter ſhall come 
in Evidence. Fleming, before whom it waz 
tried by Niſi prius, over-ruled it, that this 
Declaration was well maintained by the Leaſe, 
and the Jury gave a Verdict according to 
his Opinion. Cro. Fac. p. 83. Jordan and 


Steere. 


Upon a Leaſe by Tenant for Life, and him 
in Remainder. 


A. Tenant for Life, Remainder to B. in 
Fee, they both by Indenture join in a Leaſe 
to the Plaintiff, Per Car, this is the Leaſe of 
A. during his Life, the Confirmation of B. 
and after the Death of A. it is the Leaſe of 
B. and the Confirmation of 4. And becauſe 
the Plaintiff in Ejectment had counted of a 
Joint Leaſe by A. and B. it was adjudged 
againſt him. 6 Rep. 15. Treport's Caſe. 

So is the Cale in Popbam, p. 57. upon 2 
Demiſe by Dorothy Pool and Robert Smith, it 
was thus on a ſpecial Verdict: Dorothy was 
Tenant for Lite, Remainder to Smith in Fee, 
and they being fo ſeiſed, made the Leafe 
in che Declaration. Per Cur, the Leaſe found 
per the Verdict doth not warrant the Leaſe 
alledged in the Declaration; for during Do- 
rothy's Life it is her Demiſe, and not the De- 
miſe of Smitb, but as his Confirmation for 
that Time, for he had nothing to do to 
meddle with the Land during the Life of 
Dorothy, and after her Death it ſhall be ſaid to 
be the Demiſe of Smith, and not before. 
Poph. 57. King and Berry. | 


By 


nas 1 id 


—_ A 
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By a Corporation, 


The Plaintiff declares upon a Leaſe to him 
made by the Preſident, Fellows, and Scho- 
lars of St. Fohn's College, Oxon, and in the 
Concluſion he doth not ſay, Hic in Curia pro. 
lat. Per Williams, it is not good. The Eject- 
ment-Leaſe being made by a Corporation, 
they ſealed the Leaſe, and delivered it by 
their Attorney, having a Letter of Attorney 
from them to deliver the fame ; they cannot 
do this in any other Manner than by their 
Attorney. 1 Bulſtr. 119. Lord Norris's Caſe. 

Hill. 36 Elix. Carter and Cromwell, in Eje- 
dione Firme, the Plaintiff counts per Leaſe 
made by the Warden of All. Souls College in 
Oxon, And Exception was taken, becauſe 
the Name of Bapti/m of the Warden was 
omitted, but adjudged there need not ; the 
Difference is where a Corporation is ſole 
Perſon, as Biſhop there may be his Name; 
Aliter Aggregate. Dyer 86. Marg. 

Ejectment was brought on a Demiſe of a 
Corporation, not ſaying by Deed. Per Cur?, 
Judgment ſhall not be arreſted for this on 
Judgment by cognovit Actionem at the Aſſizes, 
but it ſhall be intended aſter this as well as 
after a Verdict. 


Upon a Leaſe by Commiſſioners of Bankrupt. 


Commiſſioners of Bankrupt had afligned 
the Land in Queſtion to the Leſſor of the 
Plaintiff, which Indenture was afterwards 
inrolled; but the Declaration was of a De- 


H 4 miſe 
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Precedents 
not to be 
Changed, 


Lhe Law of Ejeccments. | T. 


miſe made after the Indenture, and before the 
Inrolment: And whether that Demiſe were 
ſufficient to entitle the Leſſor of the Plaintiff, 
was the Queſtion in Perry and Bowe's Caſe, 
Per Cur', it is not ſufficient. Vide le Caſe, 
2 Ventr, 360. Perry and Bower, 


By Copybolier. 


If a Leaſe be found made by a Guardian 
or Copyholder, ſuch a Leaſe will maintain 
the Declaration, thoveh their Leaſes are void 
1gainſt the Lord and Infant, Harar. 330, 
I heeler's Cale. 

Vide ſupra, Tit. Who ſhall have EjcGione 
Fr me, 


By Adminiſtrator. 


He ought to ſhew how the Archbiſhop 
granted ir, either as Ordinary, or by his Pre- 
rogative ; and therefore Exception was taken 
to a Declaration in Ejectment, becauſe the 
Plaintiff conveyed his Intereſt by an Admr 
niſtrator of all the Goods of the Leſſee in 
Suſſex and Kent, but ſhews not how the Arch. 
biſhop granted it, either as Ordinary, or by 
his Prerogative. And this was held by the 
Court to be a material Exception. But be- 
cauſe ail the Precedents in B. R. and B. C. 
were fo in general, without ſhewing how, 
and becauſe they wouid not change Pre- 
cedents, they dilallowed the Exception, Cre. 
Elix. p. 6. Dorrel and Collins, 55 

In Gillam and Loi ices Cale it was moved 
in Arreſt of Judgment, That the Declaration 

| e {of 


n 
n 
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brought by Adminiſtratrix) was not good; 
— the granting ſorth Letters of Admini- 
tration was in this Manner, (viz.) Admini- 
fratio commiſſa fuit querenti per M illiam Lewin 
Vicarium generalem in ſpiritualibus Epiſc. Rot. 


without averring, that at the Time of the 


granting Letters of Adminiſtration, the Bi- 
ſhop was in remotis agendis, for a Biſhop pre- 
ſent in England cannot have Vicarium. But 
ter Cur”, the Vicar- General in Spiritualibus 
amounts to a Chancellor; for in the Truth, 
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a Chancellor is Vicar- General to the Bilhop. Vicat- Gene- 


2. The Declaration is not Epiſcop. Reoff. loci il. ral. 


lius ordinarii, But per Cur, all Precedents are 
ſo; and in a Declaration ſuch Allegation 
needs not, but by way of Bar it is neceſſary. 
. The Plaintiff declares of Kjectment, and 
alſo quod bena & catalla ibid invent* cepit; and 
in the Verdict the Damages for the Ejectment 
and Goods are entirely taxed Quere de hoc. 


I Leon. p. 3 12. Gilbam and Lovelace. 


Ej ect ione Firme was brought of a Leaſe of 
Tythes, and ſhews not that it was by Deed, 
and ruled to be ill, becauſe Tythes cannot 
pals without Deed. Cro. Fac. 613. Swadling 
and Peers, | | 


CHAP. 


Lhe Law of Ejectments, 


n.... 


C HAP. VII. 


Where in the Declaration a Life muſt be avg. 
red, and where it need not, Of Delivery ꝙ 
Declarations at or after the Eſſoin- Day. De. 
elarations, when to be enter d, as of the ſam 
Term where the Copies need not to be paid fo, 
Declarations, when amendable or not, Of ex. 
preſſong the Vills where the Lands lie, Of the 
Pernomen. Declaration need not be of more 
Aeres than he was ejected out of. Of the Form; 
of the Declaration; Vi & Armis omitted; 
Extratenet omitted. The Precedent of De. 
clarations in C. B. in B. R. in Scaccario. 
The Indorſement on the Copy to be left with 
_ Tenant, _ N the Tenant 1s to 4 
thereupon, The Rule for confeſſing Leaſe, 
— ana Ouſter, in 2 foe + B. R. 1 
Form of an Affidavit in Ejectment to move 
for Fudgment againſt the caſual Ejector. 


| one do declare upon a Leaſe in Eje- 
ctione Firme, and that by Vertue of that 
Leaſe he was in Poſſeſſion of the Lands there- 
by let to him, until that he was ejected by 
the Defendant; it is ſuppoſed that the Lel- 
for, who made the Leak: to him, was alive 


at the Time of the Action brought. Prat. 
Reg. 110. ; 

The Plaintiff in Ejectment declared of a 

* Leaſe for three Years, if the Wife of the 

Plaintiff ſhall ſo long live, and does not ſhew 

that the Wife is yet in Life: Yet per Or, 

this 
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is being after a Verdict, is made gapd by 
he Stat. 21 Fac. of Amendments, after Exami- 
ion by the Sheriff, And in Arundel's 
aſe, in Ejectment the Plaintiff declares thac 
> Lady Aaurley being only Tenant for Life, 
made 2 Leafe to him for three Years, if ſhe 
ſhould fo long live; virtute cujus intravit G- 
uit poſſeſſionat until the Defendant enter'd 
upon him, C illum à firma ſua predifta ter. 
mino ſuo nondum finito extratenet, &rc. and he did 
not aver the Life of the Lady Adorky, But 
ger Cur, this amounts to an Averment, for 
he faith his Term is not yet ended, which 
implies ſhe is ative, and the Years not ex- 
pred; and this was after a Verdict. Buthad 
t been demurred to, it had been more am- 
biguons. So Dyer 304. in Fjethione Firms on 
a Leaſe, his Suppoſition that che Perſon ad. 
huc ſeiſitus exiſtit, implies his Life. Ss 
„ 61. Palmer Rep. 267, 268. Arundel and 
Mad, Cro. Fac. meſme Caſe, 2 Brownl. 165. 
It was the Opinion of the Court in Cyo. 
Eliz. p. 18. Higgms and Gram's Cale, That if 
in Ejectment one declares of a Leaſe by a 
Perfon, he ought to aver his Life, for by his 
Death his Leafe is void; but it's now other. 
. 2 Bulſtr, 79. Cro. Elix. 18. Higgs and 
ram. 


Of the Delivery of Declarations, Filing and 
Entry. 


The Court, in Car. 2. Snow and Cooley's A new Decla- 


165 


Caſe, upon Motion, ordered, That a new ration deli. 


Declaration delivered on the Eſſoin- Day 


hould be ſufficient, (the old one being de- 
| xs livered 


vered on the 


Eſſoin-Day. 


The Declara- If the Declaration in Ejectment be deliver 
tion is deli. 
vered after 
the Eſſoin- 


Day. 
-I Judgment the ſame Term; but if he «doth 


What Day 
the Bill was 


filled, is exa- Day of the Term, yet it's a Matter of Evi. 


minable whe. dence, and examinable what Day the Bil 
ther after the 


Day of the 
Leaſe, tho'it 
the ſame 


Term, 
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livereg before) the Leſſee dying, and thy 
Name was changed, there being ſufficient 
Notice; and this being the Act of God, ſhal 
not Prejudice. 1 Keb. 755. 


ed after the Eſſoin-Day, it is but ente-'d of 
that Term (and not of the Term before) 
and the Plaintiff in ſuch Caſe cannot hare 


not move the following Term to have Judg. 
ment, (eſpeciaily if any Atizes intervene) 
he cannot have it without new Notice left a 
the Houſe of the Defendant, and the Detault 
made at firſt. . Keb 721. Bluet's Cale. 

If the Declaration in Ejectment be of 
Michaelmas Term, which relates to the firſt 


was filed; and if it was atter the Day of the 
1, Leaſe, all is well. On a ſpecial Verdict it 
was moved for the Dætendant, that the De. 
claration was in Micbaelmat Ferm, 2 Fac. 2, 
and the Demiſe is laid co be the 32th of 
October, 2 Fac. 2. and fo atter the Term be. 
gan. Note, The Declaration cited an Ort- 
ginal, and an Original was produced, Teſte 
2 Nov. Which was after the Demiſe ; and 
the Prothonotaries informed the Court, That 
this was frequently allowed, and that no Me- 
morandums of the Originals bearing Tee 
within the Term, was uſed to be made upon 
the Record. Sid. p. 432. Prodger's Cale, 
2 Vent, Tonjtale and Broad. 
It is the Courſe of the Court in Ejed ment, 
I; the Owner of the Lands comes in and prays 
: (0 


= 


— cc oo 
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o be Defendant, the Declaration ſhall be If the Owner 
nter'd as of this Term, altho' it were of the Prays to be 
iſt Term, againſt the caſual Ejector; but yet _ Defen- 
being by Favour of the Court admitted, he * 
jall have no new Imparlance beſides that be enter'd as 
which the caſual Ejector had. And by Hide, of the ſame 
here is Difference between the Tenant in Term, but 
Poſſeſſion, who is Defendant ex debito on his 3 Im- 
Prayer; contra of J. S. who is only concerned 
in Title. 1 Keb. 706. Roch and Plumpton. 
If the Declaration filed be paid for, they where Co- 
need not pay ſor the Copies, and ſo a Trial pies of the 
at Bar ſhall not be hinder'd for want of Pay. Declaration 
ment of the Copies. 2 Keb. 805. _ -_ be 
[ find a Rule of Court to change the P 4 tor. 


Year, thus : 


iT, Mich. 13 Car. OtdinaC eſt per Cu⸗ 
riam nono die Octob qd quer narra- 
tionem ſuam in intrat' inter par⸗ 
tes de Termino St. Trim ult in- 
trat in Anno dimiſion) emendavit, 
Et ubi per miſpꝛiſionem Clerici al⸗ 
legavit dimiſſiom ſteri duodecimo 
die Apꝛilis Anno undecimo Caroli 
fieri debuit Anno duodecimo ck quer 
ſolveret Dek mils per Mag iſtrid 
Gulſtoid taxand pro emendatione 
illa ex motione Magiſtri Boon. 


Leſſee for three Years makes a Leaſe for Leaſe not 
five Years in Ejectment to try the Title, and warranted 
the Jury on ſpecial Verdict doubt whether by the Pe- 
the Defendant be guilty for 3 or 5 Years. 
Per Cur”, the Declaration is ill, and the Plain- 
tiff can have no Judgment. Per — the 

cals 


claration. 
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Argument. 
Argued at 


the Ring 

Bench before 
Lord Chief 
Juſtice Hole, 
Ce. 


Declaration. Leaſe 1s good only for three Years, and t 


Cc. for theſe Reaſons, wherein I ſhall only 
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Defendam ſhall be guilty for no more, c 
the Plaintiff would recover Terminum predif 
which is Five Years, but no Judgment can be 
for three Years, being not waranted by du 
Declaration. Tru. 27 Car. 2. B. R. Rowe and 
Wilkamſon. 


Mr. Levett's Caſe of the Inner-Templ: 


Sir Roger Pulefton Kt. Plaintiff. 
Sir Peter Warburton, and others, Defendants 


Ejeitment upon the Demiſe of John Levett a 
bis Wife, wherein the Plaintiff declares, That 
John Levett, and Margaret his Wife, the 

10th of April, 1697. demiſed to the Plaimif, 

Habend' from the 25th Day of March thn 

bot paſt for five Tears 


HIS was tried at the Bar, and a Ver 

dict for the Plaintiff; and the Deſer- 
dants have moved in Arreſt of Judgment, for 
that the Demiſe is laid the 1 oth of April, 1697. 
which is not yet come, whereas ic ſhould be 
1696, which the Plaintiff hath moved to 
amend, and the ſame ought to be amended, 


apply my ſelf to the Stat. 16 & 17 Car. 2. 
cap. 8. which I humbly conceive hath not 
been ſufficiently ſpoken to in this Matter, 
which faith, That no Judgments ſhall be 
ſtay'd or reverſed after Verdict for any Mi- 
{take in the Chriſtian Name, Day, Month, 
or Year, by the Clerk, where the Oo» 

2 ams 
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Name, Sirname, Day, Month, or Year, in 
zany Writ, Roll, Plaint, or Record, prece- 
ding, or in the ſame Roll or Record are once 
rightly named, but that all ſuch Omiſſions, 
Variations, Defeats, and all other Matters of 
mil be like Nature, being not againſt the Right 
of the Matter of Suit, nor whereby the 
Iſſue or Trial are altered, ſhall be amended 
— by the Records. 
k That we are within the Benefit of this 
' Wtatute, I {hall offer this to your Lordſhip. 
The Declaration againſt the caſual Ejectot 
ag delivered to the Tenants in the Country was 
right, that exprefling the Demiſe to be the 
„(och of April, 1696. which ought to have 
been the Time mentioned in this Declaration, 
br all the Miſtake was only betwixt ſeptimo 
eue; and there is an Imparlance enter'd 
on the Roll in Eaſter Term laſt againſt the 
calual Ejector, which is right. 
| As in all Actions brought by Bill, the 
. uſual Method of Proceeding, is to file the 
n. Bil or Declaration in the Office; and as all 
xr Wl Pefects on the Roll are amendable by that, 
7 ſo this being brought by Original inſtead 
de ol Filing a Bill in the Office, an Imparlance 
o s enter'd on the Roll, and the Method of 
g. Proceeding is in the ſame Manner as in the 
Common Pleas, the Iſſue is as much amend- 
» I able by the Imparlance-Roll as it would have 
been by the Bill, if the Action had been 
brought by Bill. 

The Objection made to this, is, That 
though Tenants in Poſſeſſion being not all 
duly ſerved in the Country, the Tenants 
reed to appear ſo as the Plaintiff would 

i conſent 
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Pale ſtone and 
Gooaluck. 
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ed; for there was no new Declaration de 
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conſent to try it at the Bar, and that then 
upon there was a new Declaration deliver 
ed, which had this Miſtake, and ſeems 9 
infer, that the former Declaration was ws 
ved, and this was altogether a new Proceed 
ing, wherein the Court was milinforn. 


livered, and that which the Defendants pro. 
duced, was a Copy of the Iſſue only, and 
proved nothing but that there was a M. 
ſtake, which appears by the Roll, and ; 
admitted by the Plaintiff, otherwiſe we nec 
not this Motion. 

Now, my Lord, that the Defendants Ap 
pearance was to the Declaration delivere 
in the Country, is plain; for there was no 
other Declaration delivered, nor was there 
in any other for them to appeal to. Be 
ſides, it appears by the Rule wherein it i 
written Puleſtone and Goodluck, and under 


that the now Defendants ſhall be mad: 


Defendants in the Room of Goodluck, and 
ſhall confeſs Leaſe, Entry and Ouſter, for 
the Lands in that Declaration mentioned, 
and ſhall receive a Declaration, and plead 
the general Iſſue, and inſiſt upon the Title 
only; and that if che Plaintiff ſhall become 
nonſuit for Default of the Defendants con 
fefling Leaſe, Entry, and Ouſter, then that 
Judgment ſhall be enter'd againſt the Deter- 
dant Goodluck, &c. 

Now, my Lord, I would know what De 
claration the Defendants were to appear to; 
it muſt be a Declaration againſt Goodluct: 
And what Leaſe the Defendants were to con- 
fels; it muſt be the Leaſs mentioned - 

4 : che 
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the Declaration againſt Goodluck; and what 


Judgment the Plaintiffs were to have, if the 


Defendants did not confeſs Leaſe, Entry and 
Ouſter ; it muſt likewiſe be upon the Decla- 
ration againſt Goodluck. 

Now, My Lord, if the Defendants will 
hew a Declaration that was delivered them 
againſt Goodluck, wherein there was this Mi- 
ſtake, it would be hard upon us; but if they 
cannot, then the Declaration delivered againſt 
Grd/uck is right, and the Demile they are 
obliged to confeſs, is the Demiſe in that De- 
claration, and only miſtaken by the Clerk's 
tranſcribing it. 

Now, My Lord, if the Defendants have 
conſeſſed a good and right Demiſe, and this 
hath been tried, then it wou'd be the great- 
eſt Hardſhip in the World, if the Court ſhould 
not let the Plaintiff have the Penefit thereof; 
and it is plain, that the Demile the Defen- 


dants are by Rule to confeſs, is the Demiſe 


in the Declaration againſt Goodluck. So that, 
My Lord, if there were no Statute to help 
it, I rake it with Submiſſion, the Court ha- 
ving tried the Fact, ought to make the Record 
according to the Fact they have tried. 

As to their conlenting to appear for ſeveral 
of the Tenants that were not duly ſerved, on 
Condition the Plaintiff would try it at Bar; 
My Lord, That is an Argument againſt 
them, and brings us within the Benefit of the 
Caſe betwixt Crawley and Parr, where there 
was a Judgment in Ejectment by Conſeſſion, 
and the Demiſe laid aſter the Judgment, and 
amended after a Writ of Error brought, be- 
6aule it was a Judgment by Warrant of Attor- 
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ney; for it ſhould not be ſuppoſed that the 
Defendant gave a Warrant of Attorney tg 
confeſs a void Judgment. 

Now, My Lord, the Defendant's conſent. 
ing to appear, ſhall never be intended to 
avoid Declaration, but to a good Declaration 
in order to a fair Trial. And, My Lord, we 
are the more intitled to the Benefit of it, be. 
cauſe we are Purchaſors, for we give a Conſi- 
deration for it, vis. agreed to try it at Bar, 
and they themſelves opened it fo. 

As to what was objected, That when the 
Tenants have appeared to this Declaration in 
Ejectment, and are made Defendants, it is 2 
new Action, and that the Declaration againſt 
the caſual Ejector is rejected, and that there. 
fore this Detect cannot be amended, though 
right in the Declaration againſt the caſual 
Ejector. 

I give this Anſwer, That the Declaration 
againſt this caſual Ejector is not rejected, 
but is by the common Rule in Ejectment 
made Part of the Cauſe, inſomuch that if the 


Plaintiff be nonſuited, he ſhall have his Judg · 


ment upon that Declaration, and the Return 
of the Poffea is Warrant for that Judgment; 
ſo that by the common Rule in Ejectment 
they are fo tied together, that it is all but one 
Action, and the now Defendants are to ſtand 
in the caſual Ejector's Place. But, My Lord, 
the Words of the Statute are not ſo ſtrict, 


Wich are ia any Proceedings precedent, 


Now, My Lord, the Declaration in Eject- 
ment is a Proceeding, and it is Precedent, 


. and it is within the equitable Meaning of 


the Statute, which intends all Amendments 
chat 
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that are by Neglect of the Clerk, if it ap- 
pears that they are right in any of the Pro- 
ceedings, and for that End a Philizer's Note, 
tho no Part of the Record, hath been ſufficient 
to amend by. 

And, My Lord, the fame may be faid 
when the Defendant is arreſted by a Lat. de 
Placito tranſpr', and the Plaintiff declares in 
Debt os Caſe, and miſtakes the Chriſtian 
Name, Sirname, whether ſhall it be amended 
by the Lat. and whether-the Lat. ſhall be 
looked upon to be a Proceeding precedent 
to the Declaration, becauſe in another Action, 


and fo it would be if a Man be arreſted de 


Placito trar{gr', ac etiam Bill, and the Plain— 
tiff declares in Debt only, this is likewite de- 
parting from the Writ; but theſe are war- 
ranted by the Practice and Courle of the 
Court, theſe Proceſſes being made uſe of on- 
ly to force an Appearance; and the Plaintiff 
may then declare in caſe of Treſpaſs or Debr, 
as he ſees good. Now, My Lord, Declara- 
tions in Ejectment are the fame Thing, be- 
cauſe only made uſe of to force an Appear- 
ance, and are by the common Rule in Eject- 


ment become no Part of the ſame Action 


than a Lat. is. But this, My Lord, we have 
a full Anſwer to; for the Declaration againſt 
the now Delendant is entred on the Roll, 
and is right. 

But with Submiſſion, My Lord, the Decla- 
ration is ſufficient ro warrant its own Amend- 
ment, it being by Original, viz. Que Feb 
Levett & Maria eilem Rogero dimiſer' ad ter- 
minum qui nondum prevents intrade & ipſum 
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à firma ſua praditta ejecer. Now, My I ord, ra 
the Count may be amended by the Original, tl 
which is, That the Plaintiffs Leſſors had be. I 


fore that Time demiſed the Premiſſes to the b 
Plaintiff for a Term nor then paſt ; and if the a 
Count be made of a Demiſe then in being, it * 


is all the Amendment we deſire. But, My 
Lord, here it may be objected, When mult 
that Demiſe bear Date and commence ? Muſt 
the Court ſet a Date and Commencement to 
Plaintiff's Demile ? 

To which I anſwer, That the Commence- 
ment is certain by the Declaration, vid. 
licet, from the 25th of March laſt, and that 
muſt be the 25th Day of March laſt before 
the Term the Iſſue is entred on, which is 
from 96. and then the Date of the Demiſe 
muſt be berwixt Trinity Term, 96. and the 
25th of March before, which points direct. 
__ ly at the Miſtake which is in Michaelmas, II 
' the 10th of April 1697, inſtead of 1696, and 
- where the Court can by the Record take No- 
— tice what was intended; it is the ſame Thing 
— 
d 
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as if it had been once rightly named betore, 
and is within the Meaning of that Statute, 
which after the naming of many Miſtakes, 
hath theſe general Words, and all other Mi- 
ſtakes of the like Nature, which, My Lord, 
muſt he of no Signification, if this be not the 
Meaning of this Statute. 

And, My Lord, as to this being the Fault 
of the Clerk, I need no Argument to prove 
it, for che Matter ſhews it ſelf; and the De- 
claration againſt the caſual Ejector being 


right, proves this the Fault of the Clerk in 
tran- 
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tranſcribing this Wrong, though the Decla- 
ration may pioperly be faid to be the Act of 
the Client, yet that ſhall be intended the 
Declaration againſt the caſual Ejector, that 
being the Firſt Declaration, and all that is 
neceſ[ury for the Client to inſtruct his Attor- 
ney in, Je reſt only depending on the Forms 
and Practice of the Court, wherein the At- 
torney needs no further Inſtructions from his 
Client. 

Now, My Lord, I do admit that the gene- 
ral Words in this Statute are reſtrained; that 
is to ſay, All other Matters of the like Na- 
ture, not being againſt the Right of the Mat- 
er of Suit, nor whereby the Iſſue or Trial 
ate altered. But, My Lord, this Reſtriction 
hath no Relation to the particular Defects that 
were mentioned before, whereof ours is one, 
but to the general Words only; and, My 
Lord, we are within the Intent of theſe gene- 
ral Words alſo. 

For this Amendment is not againſt the 
Right of the Matter of Suit; for that was 
whether the Piaintiff's Leſſor had a Title, 
and that hath been tried and found for the 
Plaintiff; nor is the Iſſue or Trial altered; 
for had this been amended before Trial, the 
Defendants muſt have pleaded the fame Plea, 
and the Trial would till have been the fame. 
The Danger only was at the Trial on the 
Plaintiff's Side, whether this was not Cauſe 
of a Nonſuit, and therefore it was his Buſi- 
nels to have it amended before Trial, for fear 
of being nonſuited at T rial; but having tried 
his Cauſe, and the Right found with him, 
he is much more entitled to the Benefit of 
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miſilſent in the Count; and that the Plaintilf 
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this Amendnient, becaule it is to ſupport a 
Verdict; Nay, My Loid, a Verdict that was 
found according to the Right and Merits of 
the Cauſe, which all Couiis have always been 
very tender ol. 

Laſtly, My Lord, I ſha!! offer this to your 
Loid ſhip, That the Matter we pray to amend, 
is not Matter of Subitance, yet ought to be 
amended tg, avoid Ab ſurdicy. 

I muſt conf:6, That if this had been a De. 
miſe to commence in Futuro, it would have ad- 
mitted of a greater Argument ; but My Lord, 
this is a Demiſe in being at the Time © \ we 
Declaration, and not yet expued, and fo 
much appears by the Record. 

My Lo d, the Record is an Iſſue of Trinity Ml an 
Term, 695. and the Demile is laid the ech 
ol April, 1697. Hibend irom the 25th of 
March then lait paſt, and the Words in the 
Declaration are Demiſer' in the Writ, and De. 


L 


Ar 


entred hy Veitue th ercof, and was poſlelled, 
and ti e Detendant eje ted him, his Term be- 
ing not ended, Cc. all which the Detendanc 
conteſics. 

This Demiſe muſt he before Trinity Term 
96. or ele the Words Demiſer”, Demajiſſent, 
ate ton pupole;z and it þþ impoſſible that 
before Ti, leim 1656, the Plaintiff's Lef- 
fors ſhould have de miled the 10th of April 
1697, tor that I 1e was not come. But 4 1s 
Pete that the eth of April, 1696. the 
Plaintiff's Leffers might make a Leaſe dated 


the foth of April, 1697. betoie the Time of 
the Date. 
And 
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q And if that be the Conſtruction of it, then 
45 ¶ this is a Deed from the Time of the Execu- 
ol don, and the Term commences from the 2 5th 
1 WF Day of March before. | 
Or elſs this being an impoſſible Date, muſt 
ir I be altogether rejected, and then Tr#3iry Term 
, and the 25th Day of March being all the 
Limes that are certain in the Declaration, the 
Confeſſion is, that betwixt the 25th Day of 
e. March, 1696. and Trinity Term following, 
d. the Plaintiff's Leſſors demiſed, the Date be- 
, ng no eſſential Part, and then this is a good 
© WF Dcmiſe for Five Years from the 25th of 
0 March, 1696. 
Greater Miſtakes than theſe have been 
MW amended after Verdict. 
1 Lees and Sir Nathaniel Curſon, Bart. in Mich. lad. 
Ejectment, wherein the Plaintiff's Leſſor be-. 
ing an Infant, the Declaration was, That the 
Intant demiſed by his Guardian, which was 
no Demiſe, and the Cauſe being tried at S:off. 
laſt Summer Aſſiſes, the Detendant's Council 
inſiſted on the Miſtake, and relied thereon, 
and it being referred by Conſent to the Judge, 
and a Verdict given for Sscurity, the Judge 
referred the Matter to the Court of Common- 
Pleas, who amended it, though never right 
in any of the Proceedings. | 
The Biſhop of Worcefter's Cale in this Court, 15 Cor. r. / 
where there were Five Defendants and but 2 
Three of them pleaded, and after Verdict 7 ow. 
amended, and the Verdict was recorded againſt Da in Re. 
Two, That no Iſſue was joined againſt in the cord is alter. 
Record of Ni prius. ed after Ver- 


did. 


1 4 Cam- 


i 


I20 
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Camverlain againſt the Hundred of Tun. 
dring upon the Statute of Hue and Cry, where 
it was ordered, That the Record both of the 
Declaration and Iſſue ſhou!d be amended by 
the Attornies, and this was before Trial. 

Ours is a far ſtronger Caſe; for this Amend. 
ing, if ic had been before Trial, would not 
have altered the Iſſue, or any-wile influenced 
the Merits of the Cauſe. 

Now, My Lord, we are intitled to the 
Favour of the Court, in reſpect we moved 
this Matter before Trial, and were bid by 
the Court to move it aſtewards; and if this 
had been a fatal Matter, the Plaintiff ought 
to have been nonſuited, which was then in- 
ſiſted on by the Defendants, and denied; and 
ſo the Plaintiff expoſes his Title, paid the 
Charges of the Jury and other Things, which 
colt him above 1004. and it he had been 
nonſuited, was by Rule but to pay Countiy 
Colts, and the Plaintiff's Leſſors are Purcha- 
fors for a valuable Conſideration under a Ti- 
tle of above Sixty Years Poſſeſſion. And ha- 
ving now upon a fair Trial and a full Evidence 


obtained a Verdict, we hope your Lordlhip 


will put them in a Capacity of Reaping the 
Fruit of it. 

The Judgment in Ejectment is double, one 
as to his Damages, upon which the Coſts 
are attendant, and the other as to the Term 
whereupon his Poſſeſſion depends; and the 
Plaintiff may take out Two Executions, one 
ior his Coſts, and the other for his Poſſeſſion. 
Now if there be Cauſe to ſtay the Poſſeſſion, 
there is more Cauſe to ſtay Judgment as to 

Damages 


L 


Dam: 
been 

confe 
and h 
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Damages and Colts, becauſe the Iſſue hath 
deen fairly tried, and the Detendants have 
confeſſed that the Plaintiff was in Poſſeſſion, 
and that the Defendants did eject him; now 
*f his Term was not commenced, but his 
Poſſeſſion tortious, yet he is not to be turn- 
ed out by a Stranger that hath no Title, 
a the Defendants were, the Jury having 
ſound againſt them, and the Damages are for 
the Entring upon our Poſſeſſion and ejecting 


us 


But the Court ſaid it could not be amend- 
ed, and Mr. Levett brought a new Trial and 
recovered. 


Declarations, when amendable or not. 


I Ejectment where the Title is material, Declaration 


the Plaintiff amended his Declaration after 1 wt af. 
Plea (but while all was in Paper) in the e 


x of his Action, without Coſts paying. ing Coſts. 
1 Keb, 14. 

After Verdict and Judgment the Decla- Aſter Verdict 
ration cannot be amended, for that might and Judg- 
attaint the Jury: As in Eje&ment of the Re- went, no 
ctory of H. and other Tenants, virtae cu- 2 
mY N ; | cclara- 
jus intravit in Tenementa prædicta. Verdict tion. 
and Judgment de Rectoria & Tenementis præ- 

di, it cannot be amended; but on ſuch liter in 
Omiſſion in Judgment or Acts of the Court E. c 
it were amendable, but not of the Declara- — e 
tion. But in this Caſe the Court conceived it : 


well enough, and that the Word Terements [Tenements] 
in- include a Re. 


Cory. 


— 
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includes a Rectory, whether there be Glebe @ 


Declaration 
of an Houſe 
lying in Two 
Pariſhes, and 
the Houſe hes 
in one, it's 
good. 

It muſt be al- 
Jedged in 
what Vill the 
'Tenements 
are. 


Where the 


Pernomen is 
not good. 


Li 


In t 
udgm 
| WO 

ſen þ 
ad d 
im, N 


The Law of Ejectments, 


not, but not fo of a Manor, Hill, 25 & 2 
Car. 2. Bale's Caſe. 

If the Plaintiff in Ejectment declare of 2 
Houſe lying in Two Pariſhes, if the Houls 
do lie in either of the Pariſhes, and do not li 
In both of them, yet the Declaration is good; 
for there is Certainty enough in it. Prat, 
Reg. 110. 

It muſt be alledged in what Vill the Tens 
ments are; the Plaintiff declares, that P. . 
by Indenture ap F. let unto him one Houſe 
and Twenty Acres of Land, by the Nam: 
of all her Tenzments in S. Per Cur”, the De. 
claration is not good, becauſe it is not al 
ledged in what Vill the Tenements are; for 
the naming of the Vill in the Pernomen wa 
not material, and fo Cro, El, 822. Gray and 
Chapman, 

The Plaintiff declares of a Leaſe of on 
Meſſuage, Ten Acres of Land, Twenty Acts 
of Meadow, Twenty of Paſture, by the Name 
of one Meſſuage, Ten Acres Prat. be it more 
or leſs; after Verdict a Nil cap. per Bilan 
was entred: For upon the Matter by the 
Plaintiff diſcloſed in his own Declaration, he 
cannot have Execution of the Quantity found 
by the Jury: For in the Leaſe there is not but 
Ten Acres demiſed, and theſe Words in Jude: 
ment of Law cannot be extended to Thirty 
or Forty Acres, and the rather becauſe the 
Land demanded by the Declaration is of 
another Nature than that mentioned in the 


tc 

Pernomen; for this goes only to the Meadow, 1 

and the Declaration is to the Arable and Pa ! 

ſture. Tv. p. 166, : l 
a 


The Law of ESjectments. 


In this Action it was maved in Atreſt of 
adgment, That the Plaintiff had declared of 
Two Demiſes, (viz.) that F. S. demiſed 
len Acres of Land to him, and that F. N. 
d demiſed Ten other Acres of Land to 
im, Habend for the Term of Five Years, &c. 
nd that be entred into the Premiſles demiſed 
o him by . S. and To N. mn forma predifta. 
fer Verdict, upon Not guilty for the Plaintiff, 
t was objected, That in one of the Demiſes 
big is NO Certain Term or Eſtate; for the 
Hahend' can only be referred to the Demiſe 
of F. S. for that begins a new Sentence; but 


Ip. Cur, the H bend ſhall be a good Limita- 


tion of both Demiſes for Five Years, and 
when it is ſhewed that the Plaintiff entred in- 
to the Premiſſes demiled to him in forma præ- 


2 Ventr, 2 I. & AM. 


Acres out of which he was ejzcted; and a 


f. 208. 
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ata, That is an Averment that all was demi- Forma predic 
ſed to him, for that it is forma prædlicta. how con- 
itrued. 

In Ejed nat the Plaintiff need not count Declaration 


I of the Demil: of more Acres than the need not be 
of more Acres 


8 ; : han b 
Demiſe may be plesded of any Parcel with. yer hang 


out mentioning the Entire; as if one demiſe 
tome Two Acres for Term of Years, and I 
am ejected out of one Acre by a Stranger : 
Now I ſhall have Effi ne Hime, and count 
that one Acre was d2mited to me, without 
any Mention of the other Acre. 1 Saunders 


Where one declares on a fictitious Leaſe One fictitious 
to A. for Three Yes, and within the fame 
Term declares of another fictitious Leaſe to 10 k. the ſame 
B. of the ſame Lands, the laſt is not good; Tem, the, 
lor Treſpaſs for the mean Profits mult be laſt is not 

brought Bod. 


Leaſe to A. 
and another 


* 


124 The Law of Ejectments, 
brought in the Firſt Leſſee's Name, 1 !; 


citur. 
As to the Form: 
Declaration Eject ment was againſt Two, and the Del, 
againſt Two, ration was int ravit & expulit , and it wx 
expulit, amended Yetv, 223. 
ThcOmiſſion Vi & Arms are left out in the Declaration 
of Yi & Ar- Cro El. 340. Griſſith and Williams's Caſe, faith 
mis in the De- jt is but Matter of Form, and it is helped af. 
elaration. ter a Verdict; but in Cro. Fac, 36. and Nh, 
223. in Odington and Darby's Caſe, where /; 
& Armis was left out, and Error was brought 
in the Exchequer- Chamber, it was not ſuffe. 
ed to be amended, but Judgment was rever- 
ſed. So Godb. 286. and ſo in Sykes and 
Coke's Caſe, the Want of Vi & Armis is not 
helped by a Verdict; but in Error in B. R. i 
upon Diminution it be well certified, the 
Court will amend it. G9%b. 286. 2 Bulſtr, 15, 
Cro. Fac. 306. Nlv. 223. Odington and Dar, 
1 Keb. 164. 
In B. R. the Tranſcript of Treſpaſs and 
Ejectment was De Placito Tranſgreiſſionis & Eſe. 
ctionis, omitting Firme, it was amended, And 
in B. R, it would be amended in the Record 
it ſelf before Removal. 1 Keb. 1 06, 
TheOmiſſion Exception was taken in Godb, 60, 71. be. 
ol Extratenet cauſe the Plaintiff did not ſay in his Declara- 
in the Decla - tion Extratenet; but per tot Cur, thoſe Word; 
— were not material ; for if the Defendant do 
put out the Plaintiff, it is ſufficient to maintain 
the Action. So if it be 4 poſſeſſione ſua ejecit, 
inſtead of 4 firma ſua ejecit, it's good; for 
ejecit & poſſeſſiane inde, inde hath relation to the 
Farm, Gods, 60, 71. 


In 
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In Ejectione Firme, the Writ and Declara- 
ion were of Two Parts of certain Lands in 
H and faith not, in Two Parts in Three 
Parts to be divided, and yet it was good as 
well in the Declaration as the Writ; and this 
Difference was taken per Cur* by Intendment | 
and Conſtruction of Law, when any Parts are Demand of « 
demanded wichout ſhewing in how many Part, withour 
Parcs the Whole is divided, that there re- 3 "EE 
mains but one Part not divided; as if Two pics divided. 
Parts are demanded, there retnains a Third | 
Part; and when Three Parts are divided, 
there remains a Fourth Part: But if any De- 
mand be of other Parts4n other Form, there 
he ought to ſhew the ſame ſpecially, as if one 
demands Three Parts of Five Parts, or Four 
Parts of Six, Cc. 13 Rep. 58. ; 

Declaration in Ejectment is, Quod cum ſuch Declaration 
an one Dimiſit, it's good here, becauſe he 8 
cannot have the Action without a Leaſe; but ,,,, * 
Treſpaſs, as Aſſault and Battery, &c. it is not not fan 
ſo. And Doddcridge took this Difference, Treſpaſs. 
Where the Thing on which the Action is 
brought, hath Continuance, and where the 
Action is brought for a Thing done and paſt. 
In Ejectione Firme there the Leaſe hath ſtill 
Continuance, and there ſuch a Declaration 
with a Quod cum, is good, becaule it is in the 
Affirmative; but where the Thing is paſt, as 
Battery, it ought not to be with a Qued cum, 
2 Bulſtr, 214. Sherland's Caſe. - 

As for the Manner of Declaring in reſpect 
of the Thing demiſed, wid. ſupra, tit. Of 
what Things an Ejettment lies: To which [ 
ſhall add one Cale in the Exchequer, Eject- 

ment. 


The Law of Ejectments. 


ment for ſo many Acres of Meadow, and þ 
many Acres of Paſture, on Non culp' the Jy 
De Herbagioe. ry find a Demiſe de Herbagio & Pannagio 
fo many Acres, Per Cur”, by the ſame Reaſon 
that an Ejectment lies of a Leaſe of Her. 
bage, by the fame Reaſon the Plaintiff ough 
to declare accordingly; and Herbage does 
Herbage does not include all the Profits of the Soil, but 


not include only Part of it. Hardr. 330. Wheeler's Caſe in 
all the Profits Scaccario. 


of the Sail. ant 
The Form of a Declaration from a Parſon, - 

of Rectory and Tenements in B. R. with an WM og 
Averment of the Paſon's Life. 1 Rep. 149. lit 
Chedington's Cale. fic 

fu; 

— _ 7 ml 

; : fi 

The Form of a Declaration in Ejectment in 4 

the Common Pleas. Mich. 16 Car. 2. tr 

* al 
Tempeſt. n! 

d1 


Midv ſſ. A V. nuper de London) Get? iſ , 
* attacitat furt ad relpon⸗ x 
dend TU. J. de plito quare Vi  Ar- 
mis unum ceſſuagium u;um Gard i 1 
num decem acras terre tres acras p!a- i 6 
ti & quatuo? atras paſiure cum pertt- 
nentiis in 9. que S. W. vid cqpem W. 
dimiſit ad terminum qui nondum p2e- 
teriit intravit c ipſum a firma ſua p2e- 
dict ejecit & alia enoꝛmia ei intulit ad 
grave damnum ipüus W. & contra pa⸗ 
tem Doi Regis nunc, Ec. Et — 
I | idem 


The Law of Ejectments. 


idem W. p J. S. Attoznar ſuum que⸗ 
ritur qù cum p2edict S. p2imo die 
Oaobzis Anno Hegnt Dow Regis 
nunc quinto decimo apud H. p2edicc di⸗ 
mit p2cfar W. Tenementa pz2edicta 
um pertin habend eid W. T alſignat 
ſuis a Feſto Sandi Michaelis Arch- 
angeli tunc ultimo pꝛeterito uſq finem 
| terminum_quing; annozum extunc 
prime ſequem & plcnarie complend ck 
iniend virtute cujus dimiſſionts idem 
| W. in Tenementa p2edicta intravit c 
on, fuit inde poſſeſſonar. Et fic inde poſ- 
* 7exonat exiſte p2edice A. poſtea ſci⸗ 
9. WM licet cod pꝛimo die Ocobzis Anno 
Kegni dict Dom Regis quinto decimo 
ſupzadido Vi c Armis, Ec. in Tene⸗ 
—nenta pdictca cum pertiw que Pdict S. 
„tar W. in fozma pdica dimiſtt ad ter- 
in i minum pdict qui nondum pzeteriit in⸗ 
travit & ipſum a firma ſua Pdica ejecit 
at alia enozmia, Fc. ad grave dam⸗ 
num, Fc. T contra pacem, Fc. Unde 
dicit quod deterioꝛar eſt ck damnum Het 
ad valentiam decem Lib2arum & inde 
" FF pduc Sectam, 
n Et Pdick A. p G. X. Attoznar ſuum 
ven & detend vim c injuriam quando, 
Tc. T. Lo. uſq; Ocab Hillarij. 


Is 


quem & plenar ct nniend complend vir- 
tute cujus quidem dimiſſionis idem T. 


— 
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In the King's- Bench. 


are FT Y. qucritur de Jacoby 

(Cl. in cuſtoßd Marr Ya; 
reſèe Dom Hiegis cozam iplo Rege eri 
ſtew p co videlt quod cum Y. M. Gef) 
ultimo die Januarij Anno Kegnj 
Dom noſtri Caroli ſecundi nunc Regis 
Anglie, cke. viceſino, apud B. in Com 
predict dimiſiſſet conceſſifſct & ad fir 
mam tradidiſſet Pfato T. unum Meſſus 
gium ect duas Acras Paſture cum per: 
ti) ſcituat jatem F eriſteitd in B. pt; 
dic? haben F tenend tenementa Pdita 
cum pertim̃ pꝛefato T. & aſſignat ſuis 
a viceſimo quinto die Decembzis tune 
ule pterit uſq, plenum finem & termi 
num quing; anno2uin extunc prime ſe 


in tenementa pdica cum ptiy intravit 
X fuit inde poſſeſſionat quouſx, Pdict 
Jacobus poſtea ſcikt eodem ultimo die 
Januariz Anno egi dier Dom lic⸗ 
gis nunc viccſimo ſup2adict Vi ck Ar- 
mis, cc. in tenementa vdica cum per⸗ 
tinem in & ſuper poſſclſionem ipſius T. 
inde intravit & ipſum T. a poſſeſſione 
ſua pꝛedicc termino ſuo pdict inde non: 
dum finit ejetit expulit X amovit ip⸗ 
ſumg; T. a poſſelſione ſua Pdict extra- 
tenuit & adhuc extratenet & alia eno: 


mia ei intulit contra pacem dick Dom 
Acgis nunc ad damnum ipſius CT. 201 


Et inde due Secam, Ec, 


1 Is 


„ ad 
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In che Office of Pleas in the Exchequer. 


bo Oer b ſſ. B. debito: Dow Regis 
Na: nunc venit cozam DBaro- 
ri Wiibus hujus Scoccariz duodecimo die 
ei) Febꝛzuarij hoc Termino p C. D. At⸗ 
zm tom ſuum F qucritur p Villam verſus 
is E. F. plenc hic in Curia codem die de 
NW plito Tranſgrefſionts & Ejectionis Fir- 
ir: me p20 co videkt q5 cum quidam J. B. 
1a- WM (ceundo die Feb Anno LVicont dice 
er Oni Licgts nunc viceſimo P2imo apud, 
WM fc. (put ſup2a in B. N.) ad dam- 
num 1pfins A. decem Lib2arum Quo 
is "—— #c; Et inde pꝛodutit Secam, 
ne Ec. 


ſe: Copy of the Declaration you mult have with 
It; the Occupier of the Houſe and Land, with this 
C. #7 the like Indorſement ; 


ct ow B. you may perceive that I am ſued 

tor the Meſſuage and Lands within men- 
c MW tioned, being in your Poſſeſſion: Theſe are 
blereſore to deſire you to defend your Title, 
or elſe I ſhall ſuffer Judgment to be entred 
by Default. 


| INleſs the Tenant in Poſſeſſion, or they 

under whom he claims, do next Tri- 
vt Term appear to this Declaration, and 
make him of themſelves Defendants there- 


imo, and by Rule of Court confeſs the Leaſe, 
K Entry 


[ 

r 

y 

ie 3 

1; Or thus : 
J; 

| 

. 

U 


* 


Lhe Law of Ejectments, 


Entry and Eje&ment, and inſiſt only upon 
the Title at the Trial, the Defendant i 
this Declaration will confeſs Judgment, and 
Poſſeſſion will be delivered accordingly 9 
the Plaintiff, and you turned out of Poſl 
ſion. 
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Tour Friend J. D 


To A. B. Tenant in Poſſiſſion 
of the | Premiſſes within 
mentioned. 


To this the Tenant may appear by his At: 
torney, and conſent to a Rule with the Plain. 
tiff's Attorney, to make himſelf Defendant 
in the Room of the caſual Ejector, and to 
confeſs Leaſe, Entry and Ouſter, and at the 
Trial to ſtand upon the Title only; or in De. 
fault thereof, Judgment will be entred againſt 
the caſual Ejector. 

If the Tenant in Poſſeſſion do not appear 
in due Time, and enter into a Rule, as i; 
aforefaid, then upon Affidavit made of the 
Service thereof, and Notice given him to ap- 

pear, the Court upon Motion will order Judg- 
ment to be entred againſt the caſual EjeQor; 
No judgment for if the Defendant plead nothing to this 
againſt the ca- Action, but let it pals by Nibil dicit, the Jud. 
* fual Ejector ment cannot be had upon a common Rule, 


but by Mo- : : * | f 
tion of the 2s in Actions of Debt, and ſuch like, but by 


rare: Motion of-the Court, becauſe it is to alter 


Poſſeſſion. 
What is to be After the Declaration delivered, the Pet- 
5 e ſon whoſe Intereſt is concerned, ought to re. 
delive.ed, ain an Attorney, who is to give his Clients 


Name 


The Law ok Ejectinents. 


Name to the Plaintiff 's Attorney, that fo he 
may be made Defendant inſtead of the caſual 
Ejector; and then a Rule is to be entred by 
Conſent, as follows : 


Robinſon, Paſ. 15 Car. 2. Regis, 


D. verſus AT. in Ejectione Firme de Terris & 
Tenementis in H. in Com' M. ex dimil- 
ſione E. P. 


dinar eſt p Curiam ex aſſenſu J.). 
Actoznat quert & J. u. Atto2- 

nar Þ T. III. de (II. in Cord E. pdict 
deond quod idem T. admittatur defen- 
dens qui indilate comparebit p Atto2w 
ſuum pdick c recipiet narrationem # 
plitabit adinde generalem exitum hoc 
Termino F ad Triaconem ſuperinde ha- 
bend idem T. comparebit in ꝓpzia per⸗ 
ſona ſua aut p ejus Concilium vel At⸗ 
toz na“. Et cognoſcet dimiſſionem in. 
trationem ct acualem expulſionem vel 


quod in dekecu inde intretur judicium 


verſus Def. G. M. caſualem Ejegoꝛem 
led parcatur ulterio2 p2oſecutio verius 
tum quouſg; pdicr T. in aliqus pmiſſo⸗ 
rum defalt fecerit. Et ex tonſimilt af: 
ſenſu ulterius oꝛdinat eſt per Cur quod 
pdict T. nullum capiet advantagium 
verſus guerent p ejus non plecutione 
ſuper Triatione occaſionat p hujulmod! 
dekaltam ſed quod pdict T. ſolvet gue- 
rentt cuſtagia Pꝛothonotar pinde tax 
and. ESt ulterius oꝛdinar eft quod di⸗ 

4 K 2 miſſo: 


13! 


— 


— DAI . 
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miſſoz gquerentis ſit onerabilis cum (2M, 
lutione cuſtagiozum dekendent per Cyr 
aliquo modo caxans vel adjudicany, 


inter 
The like in B. R. 


Die Lune prox' poſt Craſt* Aſcenſionis Do 
mini, 23 Car. 2. Regis. 


Adinatum eſt ex aſſenſu ambarum 
partium X cozum Atto2nat q) 
W. Y. qui clamat titulum Meſſuagiom 
queſtione fiat Def, & compebit indilat; 
ad Scct que: & impom commune Val 
lium T recipict narrationem in plito 
Tranſgrcſſtonis & Ejectionts Pirme # 
plitabit adinde non culp & ſuper tria- 
rione exitus cog) dimiſſiom intratioß 
X actuaſem Qjcctionem A ſtabit ſuper 
titulum tantum alit judicium intretur Wn: 


| = defale verſus modo querent, Et i Wi 


dick CA. 9. ſuper triatione exitus i WW Fr 
lius non cognoſc dinnſſtow tntrafon 2 Md 


actual cjec' p qy quer pꝓlequi ulterius Wh 


non pote!t quod tunc nul mis five cu W hi 
ſka] ſuper tali non p205 adjudicentur, 

Et ultertus oꝛdinat eſt gu ſi veredict 

redditum kuerit v Pdice . H. vel p!- p 
diet qucr nen pros koꝛet purer aliquam I ch 
altam caulam ꝓ qm nou coguoſc dimil- n 
ſiofd jntracod & aſtualem ejectionem . Wil 


dier quod tunc le Ueſſoz quer ſolveret I 


talia cuſta CU. H. Det' qualia p Cum I !/ 
adjudicata fucriiit p Cur, 


An 


| 1, 


Cur 


* 


Do. 


Jai; 
lito 
e | 
whF 
lo 
per 
tur 
«| 
il⸗ 
| | 
ug 
cu⸗ 
Ur. 
ick 
2c 
m 
1 
et 


* 
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1 Affidavit in Eject ment to move for Fudg. 
ment againſt the caſual Ejector. 


A.S. Quer de Terri: & Tiuementis in 
er G 0 R. in Com H. ex dimiſ- 
B. C. Def 


ſune J. H. 


S. maketh Oath, That he this Depo- 
, nent on Thurſday the Day of 
laſt paſt, did deliver unto F. D. Te- 
nant in Poſſeſſion of the Premiſſes in Que- 
tion, a true Copy of the annexed Declara- 
non, with an Indorſement or Superſcription 
thereupon, to this Effect, viz. J. D. Du may 
percerve by this Declaration, that I am ſued as 
Caſual Ejector for the Land and Tenements, with. 
in ſpecified, in your Poſſiſſiun (whereunto I claim 
mw Tile): I do therefore hereby give you timely 
Nitice, that unleſs you appear and defend your 
Title this next Term, 1 ſhall ſuffer Fudg- 
ment to paſs apainſt me by Default, whereby you 
will be 3 out of Poſſeſſion. Nur Loving 
Friend, C. R. Dec. 12. 1679. Which ſaid In- 
dorſement or Superſcription this Deponent did 
then read to the ſaid T. D. and acquainted 
him with the Contents thereof. 


Note, It is good Service to deliver the Co- 


py to the Wite, or to the menial Servant of 


the Tenant in Poſſeſſion. If to the Wife, 
thus, (viz...) Idid deliver to Anne the Wife; or, 
if to the Servant, to R. W. the hired Servant 
FJ. D. and deſired her to acquaint her Husband 
therewith; or him, bis Maſter, therewith, 


K 3 It 
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If there be Two Tenants, then ſay, I 1; 
deliver one Copy of the annexed Declaration ty 
A. R. Tenant in Poſſeſſion of Parcel of the pn. 
miſſes in Queſtion ; and another Copy theredf n 
C. D. Tenant in Poſſeſſion of the Reſidue of th 
Premiſſes in Dueſticn 5 upon which ſaid ſer] 
Copies was ſubſcribed or indorſed to this Effect, &c. 
Which ſaid ſeveral Indorſements, he the laid 
Deponent did read to the faid ſeveral Te. 
nants, Cc. | 


CHAP. 


The Law of Ejectments. 


S HAP. VI 
Of Pleadings in Eject ment. What ſhall be a good 


Plea in Abatement in this Action. Entry of - 


the Plaintiff hanging the Writ, Entry after 
Verdict, and before the Day in Bank, After 
Imparlance no Pleading in Abatement, and 
why. Death of the Leſſor hanging the Writ. 
Death of the Leſſee before Fudgment. Abate, 
becauſe he ſhews not in which of the Vills the 
Land lies. Eject ment againſt Baron and Feme 
Baron dies fince the Niſi-prius, and before the 
Day in Bank, Of Pleading to the Furiſdiction. 
Coniſance not allowable on Suggeſtion, but it 
muſt be averred or pleaded, How Preſcription 
to the Five Ports to be made. Ancient Demeſne, 
a good Plea in Ejeament, and why. Of Plea 
of Ancient Demeſne allowed the ſame Term, 
and how. Of Pleas Puis darrein Continuance, 
Entry Puis darrein Continuance pleaded at 
the Aſſizes is reaſonable; the Conſequence of a 
Demurrer to this Plea, Releaſe from one of the 
Plaintiffs in Writ of Error, whom it ſhall bar. 
Accord with Satisfaction pleaded in Ejectment. 
Aid Prier, and why the Defendant ſhall not 
bave Aid of the King; aliter of a common Per. 


ſon: But a Writ not to proceed Rege incon- 


ſulto allowed, Recovery and Execution in a 
former Action pleaded in Bar, Bar in one Eje- 
ctione Firme, how a Bar in another. 


HE General Iſſue in Eject iane Firme, is 
now ſettled by Rule of Court to be, 
K 4 Not 
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Not guilty, tho' formerly the Defendant 
might have pleaded Non «cecit, or any other 
Title; and therefore tho' this Chap. 2. may 
ſeem needleſs, becauſe by the new Practice, 
upon Not guilty pleaded, the Title is only tg 
be inſiſted on at the Trial, yet in ſome Caſs 
ſpecial Pleas may and ought to be pleaded in 
Ejectione Firme, eſpecially in inferior Count, 
which I ſhall firſt treat of, and then give a li. 
tle Touch as to the ſpecial Pleading formerly 
in Uſe in this Action, that fo the Reader ma 
not be totally ignorant thereof. But firſt, 


What ſhall be a good Plea in Abatement, 


7 hat the Per Ctr”, It is a good Plea in Abatement of 
Plaintiff had Ejectione Firme in B. R. That the Plaintiff had 
anotherEj=Q- another Ejectment for the ſame, de pending in 
ing. depend- the Common Bench. Acorp. 539. Digby and 
ot Vernon, 
Action com- In Ejectione Firme, if the Term be expired 
menced, and before the Action brought, the Wric ſhall abate, 
che T aber becauſe he ought to recover the Term and Da. 
The Sue. mages; but if he commence the Action before 
N the Term expire, and it expi:es pendent the 
Writ, there it ſhall not abate, but he ſhall re- 
cover Damages. Dyer 226. 
Entry of the Entry of the Plaintiff hanging the Wiit, 
Plaintiff 1 ſhall abate the Wit. 
i e Death of the Leſſor hanging the Writ, 
FORT: doth not abatc the Writ: Agreed by G. Cob, 
in Baniffcr and Fyre's Cale, Mic. 18 Fac, B. K. 
But the Death of the Leſſee before Judg. 
ment abates the Wit. | 


in 


| ly he had not Day to plead it, but it is put to 
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In Williams and Aſhet's Cafe, the Defendant 
would have pleaded Entry after the Verdict in Entry after 


g ie w | the Verdict, 
Abatement of the Writ, but it was held clear . 


/ .* Day in Bank, 
his Audita Duerela, But in Parkes and Fohnſon's woe Rook: 


Caſe, in Eſectione Firme the Error aſſigned 
was, That the Plaintiff after Verdict, and be- 
tween the Day of Ny prius and the Day in 
Banco, had entred, whereby his Bill was aba- 
ted, and demurred thereupon : Per Cur', this 
cannot be aſſigned for Error, for it proves the- 
Bill is abateable, but is not abated in fait; nei- 
ther is it material to aſſin it for Error, for 


upon ſuch Sui miſe which goes only in Abate- 


ment, the Judgment ſha!l be examined. Cro. 
El. 181, Aſher's Caſe, Cro. El, 76 7. Parks and 

obnſon. | 

The Plaintiff declares of one Meſſuage and Abate, be- 
Forty Acres of Land in Stene. The Defendant ge be 
imparls till another Term, and then pleads, 8 
That within the Pariſh of Stone are Three Vills, Vills the 
4. B. and C. and becauſe the Plaintiff does not Lands lie. 
ſhew in which of the Vills the Lands lie, he de- 
mands Judgment of the Bill, & quod ob cauſam 
predict Billa prædidia caſſetur. The Plaintiff de- 
murs, and adjudged for him. For, 1. After Im. After Impaz- 
parlance the Defendant may not plead in lance no 
Abatement of the Bill, for he had accepted it Arann. . 
to be good by his Entry into Defence, and by —  6ue e 
his Imparlance. 2. The Matter of the Plea is 
not good, becauſe the Detendant does not ſhew wherea Man 
in which of the Vills che Meſſuage and Forty pleads in A- 
Acres lie. And where a Man pleads in Abate. batement, hs 
ment, he ought to give the Plaintiff a better ougbt p} = 
Writ, aud upon Demurrer there ſhall be a Re. tiff Abetter 
{pondeas Ouſter. Nev. 112, Tomſon and * Writ. 
| Aiter- © - 
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Eject nent 


againit Baron 


and Feme ; 
Baron died 
ſince the N.ſi- 
prius, and be- 
fore the Day 
in Bank, the 
Action conti- 
nued againſt 


che Wife. 


Where the 
Plaintiff by 
his Demand 
confeſſeth the 
Writ abate- 
able. 
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After Verdict for the Plaintiff (the Queſtion 
being brought againſt Baron and Feme) thx 
the Husband was dead ſince the N:{-prius, and 
before the Day in Bank; and whether the Bil 
ſhould abate in all, or ſhould ſtand againſt the 
Feme, was the Queſtion ; and becaule it is in 
Nature of an Action of Treſpaſs,and the Feme 
is charged for her own Fact, it was adjudged 
that the Action continued againſt the Feme, 
and that Judgment ſhould be entred againſt 
her fole, becauſe the Baron was dead, Cy. 
Fac. 356. Rigley and Lee. | 

Ejectione Firme by F. S. againſt N. and 0, 8 / 
N. appears and pleads the General Iſſue, and 
Proceſs continues againſt the other until he a 
pears, and then he appears and pleads an En. 
try into the Land puis darrein Continuance. Fudg. 
ment de Brew. The Plaintiff upon this Plea Wh 
demurs in Law, Curia adviſare; and in the In- | 
terim the Firſt Iſſue was found pro Quer verſu 
N. and the Plaintiff prays his 1 He 6 
ſhall not have it, becauſe the Plaintiff by De. 
murrer in Law had confeſſed the Writ abate- | 
able; and the Writ by the Entry of the Plain- 
tiff was abated, in as much as the Term is to | 
be recovered. Dyer 226. Newvill's Caſe. | 

To the ſame Purpoſe is the late Caſe of By: 


and Norcliff. 


In Eje&tone Firme the Queſtion was, It the 
Entry into the Land after the Day of Ni prius, 
and before the Day in Bank, may be pleaded 
in Abatement; and if ſuch Entry, puis darrein 
Continuance, be a Plea in Abatement ? Note, 
this was in Error out of the Common-Bench, 
and held by the Court of the King” Bencb 
that it is not Error, yet Entry will not * 

| the 
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the Term, becauſe it's only in Abatement, 

and there is a Diverſity between this and 

Death. 1 Bulſtr. 5. And it's uſual if the Entry Entry before 
be before the Nif-prizs, to plead ſuch a Plea the Ni/ pri 
at the Aſſizes, and if it be omitted, the Ad- 238 
vantage is loſt; but not ſo in caſe of Death: Dig f 
By Death the Writ is actually abated, there 3 
being no Time to plead it in Court, but En- try after Ver- 
try muſt be pleaded puis darrein Continuance in dict, and 
Abatement only. Sid. p. 238. Boys and Norcliff. Death. 

1 Keb. 841, 850, meſme Cale. 


; Net abate b 
Shall not abate by the Death of the Leſſee. os Death oF 


Vid. 3 Keb. 772. the Leſſec. 


Of Pleading to the Furiſdiction: Coniſance of Plea, 
bowto be demanded and allowed, and how pleaded, 


This Plea was formerly allowed of, and fo 
is ſtill in ſome Caſes. 

Now every Plea which goes to the Juriſdi- Rege, for a 
ction of the Court, ought to be taken moſt Jurildidtio, 
ſtrong againſt him that pleads it; and to this t the Court. 
Purpoſe there is a pretty Caſe. 

In Ejectment the Plaintiff declares of a Leaſe 4 Juriſdictł. 
made at Hayiſham; the Defendant pleads, That 
Haylſham prædict. ubi tenementa jacent, is within 
the Cinque-Ports where the King's Writ runs Cinque Ports. 
not; and fo he pleaded to the Juriſdiction of 
the Court. The Plaintiff reply'd, That the 


Town of Haylſbam was within the County of 


| Suſſex, abſque hoc, That it was within the 


Cinque- Ports. The Detendant demurs, be- | 
cauſe he ought to have traverſed abſque hoc Travetſe. 
guod Villa de Hayiſham ub: tenementa jacent, is 

within the Cinque- Port; for the Truth was, 

it was Part in the Cinque Ports, and Part *. 
| the 
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the County of Syſex, and the Land lies in the 
Part which is in the Cinque-Ports ; but per 
Cur', the Traverſe is good, and the Bar i; 
naught. The Defendant in his Bar ought to 
have made his Diſtinction, and every Plez 
which goes to the Juriſdiction of the Court, 
ought to be taken moſt ſtrong againſt him E. 
that gleads it, and the Traverſe here ought to th 
be to the Town, and not to the Ubi, which b) 
was idle; for the Law ſaid as much, and we Ja 
do not imagine any Fractions of Towns, b 
Winch, p. 113. Auſtin and Beadle, Cro. Fac. 692, 
meſime Cale. Hutton p. 74. meſme Cale. 
Note. He who would demand Coniſance of 
this Plea, ought to ſhew his Warrant of Attor. 
ney in Latin. Sid. 103. in theBiſhop of Ely's Caſe 
The Attorney General in Hales and Fu: 
Caſe prayed Allowance of the Plea, That tl: 
Lands in the Ejectment were within the 
Cinque-Ports, Cinque-Ports, which the Court granted, there 
being no Imparlance General or Special, both 
which affirm the Juriſdiction of the Court; and 
at the Venire fac? the Plaintiff may ſuggeſt the 
Lands to be within the Cinque Ports, and 
have it of Places adjacent within the County. 
1 Keb. 65. 

Ely. Sir Edward Turner in Ejectment, ore tenus, 
Conſance gee ſhewing his Warrant of Attorney, demanded 
Suoceftion Coniſance for the Biſhop of Ely; per Cur, it's 

ggeion, 6 Hf 
but it muſt not allowable on Suggeſtion, which is Cinque- 
be averred on Ports, Ancient Demeſne , Oc. It muſt be aver. 
Recerd. ed on Record; for tho' the Court takes Notice 
Ic muſt be that Ely is a Royat Franchiſe, yet this muſt be 
averred or ſo averred or pleaded, and may be after Im- 
re parlance, when any Third Perſon is concern- 
A ed ſince the new Way of Ejectment uſed in 
in Ejechnent. Green 


22 ACA eee K . . ee CO 


„% „ cc.  xzXxxv 


| meſne no ſpecial Plea has been allowed, be. 


| Lands, part within and part without the Five and part 
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Green and Simpſon's Cale ; but Siderfin is contra, 


| That it cannot be pleaded after Imparlance, 


1 Keb. 946, 948. Sid. 103. 

The Defendant prayed to be admitted to Where Coni- 
lead in Abatement, That the Lands in the ſance of Plea 
EjeFment are within the Cinque-Ports, and net allowed 
the rather, for that he was made Defendant oo 
by the Rule of Court, with a ſpecial Impar. 
Jance; (with a ſalvis omnibus, &c.) Per Cur, let 
him plead in Chief, unleſs in Ancient De- 


cauſe the Lord would be prejudiced in a Trial 
at Common Law. 1 Keb. 725. Hale and Up- 
pington. = | | 

In Hall and Hugh's Caſe in Ejectment of Part within 
Ports, the Defendant, after Imparlance, pleads Fithout the 
in Abatement, That part of the Lands — in 2 
the Five Ports, and ſo prays Judgment, ſi Cu. 
nia cognoſcere velit, & c. The Plaintiff demurs, 
becauſe it does not appear but that the Demiſt᷑ 
was out, and it's tranſitory, and may be laid 
any where, tho' the Leaſe was actually ſealed 
in another Place or County; and the Deſen- 
dant may plead Non dimiſit, as well as Not Where Nen 
guilty. The Demiſe in this Cafe was laid at i plead- 
Maidſtone; per Twiſden, this being an inferior * * 
Court, they cannot try the Demiſe, which is f 
iſſuable, and the great Miſchief that came in Why the new 
Want of Proof of the Demile, was the Cauſe Rule of con- 
of introducing the new Rule. In this Plea it felling Leaſe 
was laid, That the Lands were in EF Parcel of * introdu- 
the Cinque Ports, where Time out of Mind 
the Writ of our Lord the King runs not, and 
that they of F. have always tried, &. This is 
ill, for the Preſcription ſhould have been 8 

nexe 
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Preſcription nexed to the Five Ports generally, and net 
roy Foe to F. only; and the Court ordered him to pley 
ports and not in Chief, and to confeſs Leaſe, Entry and Oy, 
to F. only, ſter, or elſe that the Plaintiff take Judgmen 


againſt his own Ejector. 2 Keb. 69, 79. 


1. Whether Ancient Demeſne pleaded, h; 
a good Plea? 2. Whether it may be pleade 
after Imparlance? | 


In Cro. Car. 9. it was a Queſtion, Whethe: 

Formerly an- Ancient Demeſne may be pleaded after Im. 
+ nh 4 parlance? It's reſolved, That Ancient Demeſn 
Plea in Fiet. is a good Plea in Ejectione Firme, and in Re 
ment, and Plevin; tho' it was doubted in our Books for. 
why. merly, but that is fully ſettled in ſeveral Re 
ports. In Alden's Caſe, 5 Rep. the Defendant 

pleads, That the Tenements in which, &. 

were parcel of the Manor of O. in Com. $, 

uod quidem Manerium eſt de antiquo Dominic, 

Cc. and demands Judgment, ſi Curia hie wn 

cognoſcere, &c. The Plaintiff demurs, and pr 

Cur? it is a good Plea: 1, Becauſe it's the com. 

mon Intendment that the Right and Title of 

the Land will come in Debate in this Action. 

2. In this Action the Plaintiff ſhall recover the 

Poſſeſſion of the Land, and have Execution 

by habere fac Poſſeſſionem, and this Action fa. 

vours of the Realty. So in Pymmock and Feil 

der's Cafe, where the Pleading was nice; the 
Defendant pleads that the Lands were Ancient 

'Demetne, and pleadable by a Writ of Right, 

Clofe, &c. The Plaintiff ſhews that they 

were Copyhold Lands, Parcel of the Manor, 

and entitles himſelf by Leaſe under the Co- 

pyholder, and traverſeth, That they were 

. : Im- 
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impleadable by a Writ of Right, Cloſe; and it 
was thereupon demurred. 1. Becauſe Copy- 
hold- Land, Parcel of a Manor of Ancient De- 
meſne, ſhould be pleadable there, and not at 
Common Law. 2. Becauſe this Traverſe, that 
they were impleadable, is but the Conſequence 
of Ancient Demeſne. Per Cur, the Copy- 
hold Lands ate as the Demeſnes of the Manor, 
and are the Lord's Freehold, and therefore 
not impleadable but in the Lord's Court, and 
the Traverſe is well enough taken. 1 Bulſer. 
108, Cr. El. 826. 5 Rep. 105. Alden's Caſe. 
Stiles 90. Cro. Fac. 559. Pymmock and Feilder. 

Now a Leaſe for Years is intended to be ta- 
ken real in a Recovery, and becauſe a Leaſe 
for Years intended to be recovered in Ejectione 
Firme, it is a good Plea to fay it is Ancient 
Demeſne, yet a Leaſe for Years is but perſo- 
nal in Quality. 2 Rolls Rep. 181. Baniſter and 


Emres, 


The Defendant imparles in Ejectiione Firme, Whether An- 
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and after pleads that the Land is Ancient De- cient De- 
meſne, Oc. & unde intendit quod Curia non meſne is 


dult cognoſcere, &c. The Plaintiff demurs: 
Per Cur', this Plea is pleadable aſter Impar- 
lance, becauſe if Judgment be given here, the 
Lord will reverſe it by Diſceit, and the Judg- 
ment will be avoidable, and the Diverſity is 
true, I Man may plead that which is in Bar after 
an Imparlance, but not that which goes to the 
Writ ; and this holds in all Cafes but Ancient 


pleadable af- 
ter Impar- 
lance. _. 


Demeſne. 2. The laſt Concluſion is Surplu- Concluſion of 


ſage; but if he had begun his Plea Actio non, 
it had been ill, notwithſtanding the Conclu- 
lion, ut ſupra. But the Defendant wiaved his 
Demurrer without Colts, and pleaded to ie, 

| i 


Plea, 


144 


New Defen- 


dant not to 


plead Ancient 


Demeſne af. 
ter the for- 

mer Impar- 

lance. 


Plea of An. 
cient De- 
meſne allow- 
ed the ſame 
Term; 


And how, 


The Law of ESjectments. 


if Frankfee, or not: And yet Hetley faith, 
p. 117. It was agreed by all, that Ancien 
Demeſne is a good Plea in Ejectment, but ng 
after Imparlance. Marſham and Allen's Cate, 
Dyer 210. in margine. | f 
But now if a Mun come in and pray to be 
made Defendant, and to plead ſpecially An. 
cient Demeſne, he ſhall do it; and it's now 
uſed of Courſe to plead Dilatories aſter In. 
parlance. 1 Keb. 361. Hyliday's Caſe. But in 
1 Keb. 706. by Windham, the new Defendant 
(one that prays to be made fo) may plead An. 
cient Demeſne after the former Imparlance, 
becauſe it's not any Ouſter of the Court of Ju. 
riſdiction. Cur? e contra. He ought to pleal 
Not guilty perſonally, Roch and Plumptor's 
Caſe. And in 1 Keb. 755. Snow and Coy, 


The Court will allow Plea of Ancient De. 


meſne the ſame Term, contrary to the ordi- 
nary Rules in Ejectment. And in Sutton and 
Courtney's Cale it was prayed by Council, 
That the Defendant might have Liberty to 
plead Ancient Demeſne to a Declaration de. 


| livered before the Eſſoin of this Term, as of 


laſt Term, which the Court granted, and or- 
dered him to attend the Secondary to ſettle the 
faid Plea, wnich is uſually done by making 
the Plaintiff deiiver a new Declaration, as of 
this Term, and ſo the Plea cometh quaſi be- 
fore Imparlance. 2 Keb. 725. _ 

In David and Lyſter's Cafe, Rolls ſaid, An- 


cient Demeſne is a good Plea after Impar- 


lance; for it goes in Bar of the Action it 
felf, and not in Abatement of the Witt 
Stiles 90. ns 
Ancient 


a Sg. 8 S8 


O eee ©, 2, _>mn© im 58 
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Ancient Demeſne was pleaded in Eje&- Ancient De- 
ment, That it is Parcel of ſuch a Manor meſne. 
which is Ancient Demeſne, &c. | 

Replicar”, That the Tenements in Narration 

are pleadable at Common Law, ab/que hoc, 
That thoſe Tenements are Parcel de antiquo 
Dminico: Demurrer to it, and Judgment pro 
Def". Per Cur”, the Traverſe is ill; you ought 
to have traverſed that the Manor was An- 
cient Demeſne, and that ſhall be tried per 
Dwmſday-Book ; or elſe you ought to have tra- 
verſed x Ha thoſe Tenements were held of the 
Manor. Showre 271. Hopkins and Pace. 


Plea · puis darrein Continuance. 


Ejeftione Firme was brought for entring in- Releaſe pi; 
to Three ſeveral Vills : The Declaration makes 4 rrein conti. 
mention of no Vill in certain. The Defen. h Lara 
dant pleads a Releaſe puis darrein Continuance 1 75 — 
before the Juſtices of Nj-prius. Per Cur 2 they Abe 
Man cannot plead a Releaſe at the Ni/7-prius take it. 
after Iſſue joined, for ſo none ſhould have 
Judgment. When this Plea is pleaded, the 
jultices of Niſi- prius cannot proceed to take 
the Inqueſt, and to this Plea of the Defen- 
dant, the Plaintiff cannot there reply, but he 
ought to reply in Bank. After Iſſue joined, 
and a Venire fac awarded in ſuch a Vill, the 
Sheriff returns aul tie] Vill; this is not good, 
for he cannot return that Thing which is con- 
trary to the Iſſue to avoid the Trial, 4 fortior 
one of the Parties cannot plead ſuch Matter 
at the Ni prius; the Authority of the Juſtices 
of the + of oh is to take the Verdict of the, 

Jury, and no other "m_ : And the Juſtices t 
] the 
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the Ni/i-prius have no Power to amend a 
Fault in the Declaration; and when the Sei 
ſions end, their Authority ceafeth. Vid. Cy, 
Fac. 261. contra. 19 H. 7. 21. 1 Bulſtr, 9. 

Moor and Brown, Nlv. p. 180. Cro. Fac. 261. 
In Ejectione Firme againſt two, one appear 
and pleads the General Iſſue, and Procels con. 
tinues againſt the other, who now appear 
and pleads Entry puis darrein Continuance in 
Abatement of the Writ: Upon which the 
Plaintiff demurs; and after Iſſue was found 
for the Plaintiff, he ſhall not have Judgment, 
Demurrer a for the Demurrer is a Confeſſion of the Entry, 
Confeſſion of and ſhall abate his own Writ, for in this 
the Entry. Action the Term is to be recoyered; aliter i 
he had imparled. Vide ſupra, Plea in Abate. 

ment, Dyer 226, 
Releaſeplead. Upon a Special Verdict in Eject ment, and 2 
ed atthe Day Day given for Argument, before which the 
of the Argu- Deſendant procures a Releaſe of all Eje&tments, 
.. and at the Day for the Argument, pleaded 
the Releals Puis darrein Continuance, OF good; 
aliter of a Relcale between the Niſi-prius and 
Day in Bank, becauſe there he Vo or Day 
in Court, nor has he any Remedy but by 4 
dita Qucrela, if the Plaintiff ſued Execution, 
2 Rolls Abr. 467, Wykes and Bunbury, Cr, Jac. 
646. Stamp and Parker, 

Ejectment was brought of Lands in K. and 
Entry puis two other Villages. The Defendant pleads 
dar” Cont Not gulity; and at the Niſi-prius pleaded, 
3 now That the Plaintiff Pui, le darrein Cont inuanct 
1 entred into a Cloſe, parcel præmiſſorum, and 
ceivable. him expelled ; and a Demurrer upon it, be- 
cauſe he declared not in which of the Villages 
the Cloſe ny. Per Car”, this Plea is receirabs, 
ot 


The Law 6f Ejectments. 147 
br it is Matter in fait, and peremptory to 
him who pleads it; for as a Releaſe or Matter 
in Bar may be pleaded, ſo may this, and is 
2. WH receivable at the Diſcretion of the Juſtices, if 
they perceive any Verity therein: So is Rolls 


_ 


Abr. 630. Maor and Hawkins. Cr, Fac. 261. 
0- Nl 180. Moor and Hawkins, 1 Brownl. 145. 
ri In Eject ione Firme the Defendant may plead 
nat the Aſſizes before the Juſtices of N, prius, 
be That che Plaintiff had entred into Parczl of 
. the Land mentioned in the Declaration Puis 
J 


larrein Continuance, the Juſtices of N!ſt- prius 
„my accept the Plea, and diſmiſs the Jury: 
and tho? they do not give any Day to the Par- 
ies in Banco, yet this is not any Diſcontinu- 
ance, altho' that the Plea be collateral; for 
the Day of N:f-priusand Day in Bank, are one 
Day: For the Court in Bank gives Day to 
be the Jurors in Bank, Ni privs Fuſticiarii ad 
Aer venerint, and to the Partics Day is gi- 
ed ven there abſolutely. 2 Roll. Abr. 620. Moor 
GW and Hawkins, 1 Rolls Abr. 485. Sir Hugh 


ad Brown's Caſe. VV 1 

ay In Ejectione Firme, aſter pleading Not guil- By is Pes, 
1 ty, a Releaſe is pleaded Puis darrein Continu- __ 7 
n. ance, whereby the Firſt Iſſue is dilcharged, is diſchardi a 


wich the Court granted. And tho? the Ju- 
ſtices cannot try it at NH- prius, unleſs they 
nd think it but Colour and inſufficient, yer if he | 5 
G WF think it ſufficient, he muſt. Fen a Bill of Ex. Bilof Exce#: 
d, Ceptions, for the Trial is Error; and fo lu. tioa. 


18. And in this Caſe the Releaſe of the Leſ. 
nd for of the Plaintiff is but Colour: Alſo the 
_ Party cannot demur to ſuch Plea; alſo the 
. Agreement to try and ſtand to the ] itle only, 
M. 


8 b no Cauſe to over-rule ſuch Plea; and per 
2 F ur 
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Cur, the Plea certified hither was allowed, 
notwithſtanding ſuch Agreement being pain. 


ed after. 3 Keb. 67. Mich. 24 Car. 2. Carte 
and Haggard, 


Formerly Accord and Satisfaction @ good Plea in 
 Ejeltiment. 


H. P. brought Ejectione Firme againſt R. c. 
and A. his Wife, and A. D. for an Houſe in 
G. in, & c. upon Demiſe made by A. H. the 
7th of April, 8 Fac. for Five Years, and that 
the Defendant the roth of April in the ſame 
Year ejected him, c. The Defendant pleads, 
That after the Treſpaſs and Ejectment, (vix.) 


primo Maij Anno octavo ſupradicto apud G. pre. 


ditt talis inter R. C. præfat H. P. tam dt 
Tranſgreſſione & Ej ectione prædict quam de omni. 
bus 5 querelis debitis > 4 debatis inter eos ante 
tunc habitis fa, five propter al, & c. habebatur 
concordia, that in Satisfaction thereof the ſaid 


R. one of the Defendants ſhould pay to the- 


Plaintiff 6 J. 105. at the Feaſt of St. Micha! 
then next enſuing, and that for the true Pay- 
ment of this he ſhall become bound in an 
Obligation of 13 J. and pleads Performance of 
this, and the Receipt of the ſaid Sum at the 
ſaid Feaſt accordingly. And it was reſolved, 
That Accord in this Action is a good Plea, 
as being in Nature of a Treſpaſs. And tho' 
the Term (which is a Chattel Real) ſhall be 
recovered as well as Damages, yet it's a good 
Plea; and Accord and Satisfaction for one 
{hall diſcharge all the Treſpaſſors and Ejecors, 
Vid. this Caſe argued, 2 Brownh, x28, 9 Rep. 
77. Henry Peytoe's Caſe. 


But 
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The Law of Ejectments. 


But now the Rule is to ſtand upon the Ti- 
tle only. 


Aid Prier; where Aid ſhall be granted in this 
Action, and in what Caſes not. 


The Defendant juſtified as in his Franktene- The Defen- 
dant ſhall net 


have Aid of 
the King, and 


ment the Reverſion to the King, and prayed 
in Aid of the King. Per Cur, he ſhall not have 
Aid in this Action, which is as a Treſpaſs up- 
on this Plea% for he needs no Aid of the King 
to maintain this Plea, So in Allen and Hollo- 
wzlPs Cale, the Defendant pleads, That the 
Queen was ſeized in Fee, and let it to J. S. for 
Years by Patent, who let it to the Defendant, 
and prays in Aid of the 17. and it was 
ruled to be no Plea, becauſe he is not imme. 
diate Tenant 5 wherefore a Reſpondeas Ouſter 
was awarded. And in Bridgman's Rep. 87. it 
is agreed, That the Defendant ſhall not have 
Aid of the King, becauſe he is not his imme- 
diate Tenant, and ſo no Privity between the 
King and him. And to the ſame Purpoſe is 
Anderſon's Caſe in Hardreſi's Reports. The 
Defendant prayed in Aid of the King's Leſ- 
ſee for 99 Years for his Dutchy Land in Truſt 
for the Queen, as part of her Jointure, and 
as Bailiff co them; and it was denied by the 
Court. And upon the General Iſſue it ap- 
pears not whether tne Right will come in 
Queſtion ; and yet it's ſaid in the Counteſs of 
Kent's Caſe. 3 Fac. B. R. That in Ejectione 
Firme the Defendant ſhall have Aid of the 
King, becauſe by Intendment the Freehold 
mall come in Debate in this Action. 1 Rolls 
Abr, 407, 156. Bennet's Caſe, Cro. El, p. 374. 

L 3 5 Allen 
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Allen and Hollowell. Hardy, 179. Anderſon and 

Arundel. 1 Rolls Abr. 148. 

efendant But Aid lies in Ejectione Firme (of a com- 
ill hwveAid mon Perſon) when the Title of the Land is to 
8 come in Queſtion. And if a Man recover in 
2, Ejeclione Firme againſt J. S. who dies, in a 
S$cire facias againſt his Heir, the Heir ſhall 

have Aid of him in whole Title his Anceſtor 

claims, 1 Rolls Abr. 161, 162. 

A Writrot In Eje&ment the Defendant pleaded Not 
to proceed guilty, and after Iſſue joined, the Queen ſent 
NS Nallowed, a Special Writ to the Couit, reciting, That 
„ba the Defendant was Tenant in Tail with 
divers Remainders over, the Reverſion to the 
Queen, and that her Reverfion might be pre. 
judiced by this Trial, Wherefore it was com- 
manded then nat wo proceed to the Trial of 
this Iiiuve, Regina inconſulta. And it was 2 
Queſtion; much debated, whether this Writ 
were allowable or not, becauſe it is a perſonal 
Action only. Per Cur', this Writ ought to be I 
allowed (as well as Aid Prier) becaule it ap- Nu 
pears to them, that the Queen may be preju- n 
diced in her Title; and by the Wiit theres Ml y 
a Recital of a Title in the Queen; and her Ml 
y 
0 
f 


n fuch Caſe Trial ol Right is to be diſcuſſed in Chancery, 
where the? where the be Records are to prove her 
perk A Title; therefore per Curiam we ſhall not pro. 
be TY ceed without a Procedendo. Vid. 1 Anderſ. 280, 
e Blifeild and Harris. Cro. El. p. 417, Sale and | 

Barrington. Moor 421. meſme Caſe. Hardr. 428. 

22 and In Treſpaſs for breaking his Cloſe, the 
l 23 ia Detendant pleads, That before this he had 
A Aon plea J. brought Ejectione Firme againſt the now Plain- 
ed in Bac, tiff, and recovered, and had Execution, Gs. 
* Judgment i ad io. Per Cu iam, it is a good * 

; 0 | end 
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nd the Conclufion of the Plea is alſo good. 
judgment { attzo, without relying upon the 
Eſtoppel. 1 Leon. p. 313. Rempton and Cooper. 
Ejectione Firme was brought againſt Drake 
and Five others : Drake pleads Not guilty, the 
other Five quoad 20 Acras plead Not guilty 
and as to the Reſidue that long Time before, 
&c. the Plaintiff in his Replication ſaid, He 
was poſſeſſed till by the ſaid Five Defendants, 
who pleaded in Bar, he was ejected; and by 
his Declaration he has ſuppoſed himſelf to be 
ejected by all the Six Defendants, and fo a 
rture from the Declaration in the Num- 
ber of the Ejectors. But Curia contra: For 
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Drake, by his ſeveral Iſſue which he e Several Iſſue. 


with the Plaintiff upon Not guilty, is ſevered 


from the other Five Defendants; and then 
when they plead in Bar, the Plaintiff ought 
to reply to chem, without meddling with 
Drake. So in Ejectione Firme of 20 Acres, the 
Defendant as to 10 Acres pleads Not guilty, 
upon which they are at Iſſue; and the Plain- 
tiff replies as to the other 10 Acres, and fo 
was poſleſs'd until by the Defendant of the 
hid 10 Acres he was ejected: This is good, 
without ſpeaking of the other 10 Acres, up- 
on which the general Iſſue is joined, 2 Leon. 
p. 199, Holland and Drake. 


It was moved for the Defendant, that he In this Action 
not to plead 
ſpecially 
without Cons 
ſent of che 


might have Liberty to plead ſpecially in an 
Action of Treſpaſs and Ejectment, and not 
2 Not guilty, becauſe there had been 


atter given in Evidence at a former Trial, Plaintiff. 


which ought not to have been. By Rolls, if 


the other will not conſent, you ſhall not plead 
1 ſpecially, 
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De ſendant 
not to plead 
ti] Coſts aſ- 
ſeſſd in a for- 
mer Action 
was p21d, and 
Secnricy for 
new Colts. 


Bar in one 
Fjedtione Fir- 
me, how a Bar 
in another. 


The Law of Ejeaments. 


ſpecially, but proceed according to the Cow 
of the Court, Stiles Rep. 412. 8 
Note, The Defendant by Rule of Coun 
was not to plead till Coſts paid, aſſeſſed in: 
former Action on Nonſuit, and that another 
Plaintiff might be named, or that. Security be 
given to pay the Coſts, if the Plaintiff ſhould 
be nonſuit again. Stiles p. 433. 5 | 


Bar or Recovery in one Ejectione, bow far a By 
or Recougry in auother. 


It was a Queſtion, Whether a Bar in one 
Ejectione Firme were a Bar in another? And 
Juſtice Berkley ſaid, It was adjudged upon this 


Difference, That a Bar in one Ej:Gione Firn. 


is a Bar in another for the ſame Ejectment, 
but not for another and new Ejectment. And 


in Godbolt's Rep. Caſe 128, in Trelpals the De- 


Recovery in 
one Ejeclione 
E/'rme, a Bar 
2% another. 


ſendant pleaded that at another Time before 
the Treſpaſs, he did recover againſt the fame 
Plaintiff in Ejectione Firme, and demanded 
Judgment, Per Cur, it is a good Plea prims 


facie, and that the Poſſeſſion is bound by it, 


jor atherwiſe the Recovery ſhould be vain and 
ineffectual. And by Anderſon, If two claim 
one and the fame Land by ſeveral Leaks, 
and the one recovereth in jectiane Firme 
againſt the other; that if afterwards the other 
bringeth an Ejectione Firme of the fame Land, 
the firſt Recovery ſhall be a Bar againſt him, 
Per Rhodes, a Recovery in an ad terminum qui 
præteriit, ſhall bind the Poſſeſſion. Godb. 
5. 109; No x28, 3 Leon. 194. 
In Treſpaſs tor breaking his Cloſe, the De- 
endant pleads, before chis he had brought 
| ; Frog N Eſe- 
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Fjetione Firme againſt the now Plaintiff, and 
recovered, and had Execution, Judgment // 
aftio, Per Cur, in 1 Leon, 313. Kempton and 
Croper's Caſe, and 3 Leon. 194. the fame is a 
good Bar, and the Concluſion of the Plea 1s 
alſo good, Judgment ſi actio, without relying 
on the Eſtoppel 3 and by Two Juſtices it is no 
Eſtoppel, for the Concluſion ſhall be Judg- 
ment /i actio, and not fi ſerra re ys and it 
was well pleaded, For as by Recovery in 
Aſliſe the Freehold is bound, ſo by Recovery 
in Zject ione Firme the Poſleſſion is bound. 
And by Anderſon, a Recovery in one Ejectione 
Firme is a Bar in another, eſpecially if the 
party relieth upon the Eſtoppel; and altho it 
be in an Action perſonal, and in the Nature 
of a Treſpaſs, yet the Judgment is good, Ha- 
beat poſſeſſionem termini ſui, during which Term 
the Judgment is in Force; and it's no reaſon 
he ſhould be ouſted by him againſt whom he 
recovered, for ſo Suits would be infinite; but 
this grave Advice is now laid aſide. 4 Leon. 77. 
Spring and Lawſon. 

Note, In Ejectione Firme againſt two De- Two Defen- 
ſendants, one conſeſſeth the Action, and the dants, one 
other pleads in Bar Non Culp; per Cur', tho 8 % 
in Treſpaſs againſt two, and the one makes pleads , Ber, 
Default, and the other confeſſeth the Action, he cannot 
he may well relinquiſh his Suit againſt him leave the one, 
who makes Default, and proceed againſt the N 
other which confeſſeth or pleads in Bar, be- _— we 
Cauſe this Suit is only in point of Damages, 
but not ſo in Ejectment, he cannot relinquiſh 
his Suit againſt one, and proceed againſt the 
other; ſor it ſo, any Man may be tricked. 


2 Bulftr. 3 © 
SE Ex- 
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The Juror 
had bought 


- Landof the 


Leſſor. 


one of the Parties, Provide you to pay, for | 


The Law of Ejectments. | L 


Expiration of the Term in Ejectione Firm, 
is no Plea. Latch 106, 

Upon a Trial at Bar between Odil and 7 
ril, a Juror was challenged, for that he ſaid iu 


am ſworn, I will give the Verdict againſt jn 
And that this is true, the Parties to whom the 
Words were ſpoken did offer to depoſe the 
ſame; and the Queſtion was, If he ſhould be 
ſuffered to ſwear this, he being one of the 
Parties? And he was allowed by the Court to 
be ſworn to prove the Challenge good ; and for 
this Cauſe the Triers found him not to be in. 
different, and fo he was withdrawn. Anothe: 
Juror was challenged in this Caſe, for that he P 
had bought Land of one of the Parties in the 

Suit, (viz. of the Leſſor, and that the Leſſor W"* 
did owe to this Juror 10 J. and notwithſtand. Mio! 
ing this Challenge, the Triers found him in- IL. 
different, otherwiſe per Cur” if the Juror hal 2 
owed Money to one of the Parties. 1 Bulf, . 
20, 21. Odil and Terril. Sur 
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CHAP. IX. 


V Challenge. What i Principal or not. Of 
Eliſors, Of Venue. Where the Pariſh and 
ill ſhall be intended all one, Where it ſhall nat 
be de Corpore Comitatus. Where the Ve- 
nire fac* is amendable, Venire fac' to the Co- 
roners, becauſe the Sheriff is Couſin to one of 
the Defendants, A Venire de Foreſt, Ve- 
nice de Novo for Baron and Feme. 


Y Coke in Gueſt and Bridgman's Caſe, Couſin to the 
it's not a principal Challenge, that the Leſlor. 
Sheriff is Couſin to the Leſſor in Eje&ment, 
for the Leſſor cannot hinder the Action of the 
Leſſee (this is not Law). 1 Rolls Rep, 328. 
2 Rull. Rep. 181. Baniſter's Cale. 98 
Venire fac awarded to the Coroners upon Leſſor Ser- 
durmiſe that the Leſſor was Servant to the vant to the 
Sheriff. Z. If it be a principal Challenge? Sheriff 
Hit be no principal Challenge, then is not 
the Writ well awarded, and is not aided per 
Stat, 32 H. 8. Cro. Fac. p. 21. Harebotle and 
Placock, | = 
Challenge to the Sheriff, and a Venire fac The Sheriff 

prayed to the Coroners, becauſe the Sheriff 3 
is Couſin to the Plaintiff, and ſhews how; n. 
and becauſe the Defendant did not deny it, 
Venire fac was awarded to the Coroners, 
p. MW and Judgment was arreſted, becauſe it was 

not a principal Challenge, and a Venire de 

Novo awarded to the Sheriff, 1 Brownl, 1 30. 

Cradoch and Jones. 

k 
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That a Juror 


had married 
the Couſin- 
german of 4. 


Eliſors. 


That the Leſ- it. But the regular Courſe is for the Plain 


ſor of the 
Plaintiff is 
High-Sheriff, 


a principal 
Challenge. 


Eliſors. 


The Law of Ejectments. 


It is not any principal Challenge to a jun 
(in Ejectione Firme), That he had married tu 
Couſin- German of A4. who was the Wiſe d 
R. from whom is deſcended H. from whom 
is deſcended B. who have the Reverſion d 
the Land in Queſtion after the Death d 
his Mother, who is to have an Eſtate for 
Life; this is not any principal Challenge, 
becauſe the Eſtate of. B, does not appear in 
the Record, and he had not the immedizt 
Reverſion. 2 Rolls Abr. 654. Gabriel Demi!) 
Caſe. 

In the Lord Brook's Cafe, the Court ws 
informed, That the Leſſor of the Plaintiff 
was High-Sheriff of the County, and that 
the Coroner was Under-Sheriff ; and it 
was prayed that Eliſors might return the 
Jury ; but the Court would not grant it a 
the Prayer of the Defendant, though the 
Plaintiff offered to agree to it, it being inz 
Trial of N prius; but had it been in: 
Trial at Bar, the Court would have granted 


tiff to pray it, or elſe the Defendant may 
challenge the Array at the Aflizes ; ſor it is: 
principal Challenge, that the Leſſor of the 
Plaintiff is High-Sheriff, or of Kindred to the 
Sheriff, Trin. 1657. Hut. 25. Moor 470. Ro 
Rep. 320, 15 Car, 2. B. R. Duncomb and 
Inglesby. 

In Ejectment the Plaintiff ſuggeſteth, tha 
his Leflor the Sheriff. and Coroners, wer 
Tenants to a Dean and Chapter, whoſe In- 
tereſt was concerned, and prayed the Yeni! 


fac to Eliſors, and had it, being conſeſſed by 


the Defendant; and the Court took it as 1 
pin. 


The Law of Ejectments. 
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ipal Challenge. Duncomb and Ingleby's 

1 in Ejectione Firme the Array was challen- Challenge of 
on Wd, becauſe it was made at the Nomination the Array to 
rie che Plaintiff, and by Conſent of the Par- the Leſſor. 
4 ies, two of the Attorneys of the Court did 

Ti the Array. The Trial of the Array is 

1 00d, either by the Coroners, or by two At- 


ones. Godbolt 428. Williams and Lloyd. 2 Rolls 
9, 363, and 131. 

n Eject ione Firme, on Non culp pleaded, it 
s not any Challenge to the Array, that the 
Sheriff is Couſin to the Leſſor of the Plaintiff ; 
for it does not appear that the Title of him 
in Reverſion ſhall be in Queſtion, for per. 
dyenture the Leaſe is not well made, or no 
jectment committed, and he in Reverſion is 
not any Party to the Action. So in the ſaid 
Caſe it ſhall not be any Challenge, although 
it appear to the Court by Averment that 
this Leaſe was made only in Truſt, and to 
1 Title of the Plaintiff ſor the Cauſe 

eſaid. But now in our ſeigned Eject- 
ments it is otherwiſe, becauſe the Title of 
the Leſſor is oy P 2 + Abr. 
„ 653. Sir Edward Kempſton and Baniſter 
Cradock. Id. ibid. 85 4 

Ejectment for Lands in Suſſex tried at the 
and H pat, the Defendant challenged the Polls for 
Default of Hundredors, but did not ſhew 
t for Cauſe till the Pannel was peruſed. 


Note, 


ver Per Hale, Chief Baron, It is againſt the com- Challenge for 


Hundredors, when the Trial is at the Bar 


a5 Ack an Officer of the Court where there are 
but 


In- | D f, It f 
non Courſe to take a Challenge for want of 2 


Dat, on Trial at 
upon a Jury returned at the Denomination Bar. 
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but Four and twenty left by the Parties them 
ſelves. But if this Challenge be taken to th; 
Polls, it muſt be taken preſently, and the 
ſpecial Cauſe aſſigned, (viz.) want of Fre, 
hold there. Hardr. p. 228. Attorney-Generg 
and Pickering in Scaccario, | 

In Efettione Fiume, upon a Leaſe made in 
G. of Land in 7. in G. prædict', the Ve 
ſhall not be from G. but from T. for it ſhall he 
intended that T. is a Vill of G. 2 Rolls Abr. 620 
Beachamp and Sampſon. 

The Leaſe is made apud Curdworth of Land; 
lying in Patochia de Curdworth preditt, the 
Iſſue was, de Vicineto de Parochia de Curdiurib: 
The Venire is well awarded, | predi#} is 
ſuch an Averment, as that of Neceſſiy i 
muſt be taken that Curdworth the Town, and 
Curdworth the Pariſh, are all one; and if ſo 
be the Fenire fac is of the one or of the other, 
it muſt be good. But if the Pariſh be a larger 
Continent than the Town, aliter, becaule it 
cannot be intended that more Towns were in 
the Pariſh, unleſs it were ſhewed on the other 
Side; and we are to judge by the Record, 
which proves the Town and the Pariſh tobe 
all one. So in 43 & 44 Elix. in Ejectment, 
the Leaſe whereupon the 'T rial was had was 
made apud Abingdon, of Lands lying in Burgo 
de Abingdon preditt'. The Venire was, de Vi. 
cineto de Burgo de Abingdon pradid”. This isa 
good Fenire, for [ predict | makes this by ln. 
rendment of Law to be all one. 2 Bulſt. 209: 
Vale and Field, 2 Rolls Rep, 21. meſme Caſt, 
Cro, Fac. 340. me/me Caſe, 


x in 
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In an Eje&;jone Firme, if the Plaintiff de- The Iſſue of 
clare of a Leaſe made apud Ickworth of Land _ guilty 
"WY in ery in S pelt, and Not guilty pleaded, jXfers to the 

the Venire fac? ſhall be from Berry, and not \here the 
ien lełworth; for the Iſſue of Not guilty Land lies. 
e refers to the Ejectment, which was where 
the Land lies. 2 Rolls Abr. 619. Pell and 
Spurgeon, 
\* The Award upon the Plea-Roll was i fac 
zpainſt both Defendants; they both plead amended. 
Non culp'. The firſt Proceſs, (vix.) the Ha- 
ahb copora was againſt both, but the Venire fac 
hs Wl aint one of them, only one of them being 
1). WI named in the Trial, and Verdict for the 
Plaintiff againſt both Defendants. Per Cur?, 
the Venire fac was amended after Error 
brought, becauſe vitium Clerici. 3 Bulſt. 3 11. 
225 and Turner. 

Ejectione Firme of Lands in D. and the The Vill and 
Viſme was from the Pariſh of D. and Ver. the 1 8 
dict pro Quer : It was objected as Error, for _ ack 
the Venue ought to be from D. and not from 
the Pariſh of D. for it may be the Pariſh ex- 
tended into ſeveral Vills. But per Cur?, it is 
well awarded, for prima facie they ſhall be 
Intended all one, if it does not appear to 
the contrary by Pleading ; and it ſhall not 
be intended to extend into ſeveral Vills. 

Tones Rep. 205. Gilbert and Parker, Moor 797, 
798, 837. 

If Ejectment be brought of Land in Dale, 
and there is a Pariſh called Dale, and a Vill 
called Dale, and a Vill called Sale, lying with- 
in this Pariſh; and the Land lies in the Pa- 
iſh of Dale, but not in the Vill of Dale, but 
iu the Vill of Sele, the Pariſh of Pale: This 

is 
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is againſt the Plaintiff, for the Law deliphy 


in Certainty; for whenſoever a Place is 4. 
kdged generally in Pleading, without ay 
Addition to declare the contrary, this ſhyl 
be taken for a Vill, 1 1». 129. 1x Rep, 2. 
accord. The principal Caſe was ruled þ 
Baron Denbam, in Nicholas and Plomer's Go 
at the Aſſizes at New Sarum, Circa 2 Car, 

The Venire fac was, de Vicineto Paroclie 
de Bredon, which was ill; for the Leaſe ant 
Ejectment are alledged to be at Bren, 
which ſhall be intended to be a Vill, an! 
the Lands are intended to be at Jorkinga 
(which alſo ſhall be taken to be a Vill) in 
the Pariſh of Bredon: So that it appears tothe 
Court, that there is a Town called Brea, : 
Pariſh called Bredon, and Workington a Vill in 
the Pariſh of Bredon, and the Tythes ate a 
ledged to be in Workington and Will/in 
(which alſo ſhall be intended a Vill) in Parochy 
de Bredon; ſo that the Venue ought not to hare 
been out of the Pariſh of Bredon, Workingtn, 
and Willeſdon. And though Yorkington and 
Villeſdon are named Hamlets in the Perm, 
yet the Court ought to adjudge upon that 
which is alledged by the Plaintiff in his Count 
11 Rep: 25. 6. Harper's Caſe. 

Ejedtione Firme verſus B. for ejecting him 
of certain Lands in Creeting St. Mary's, Cres. 
ing St. Olaves, and in Creeting Omnium Sands 
rum; and the Venire fac. was, de Vicineto d 
Creeting St. Mary, Creeting St. Olaves, and 
Creeting Omnium, omitting Sanctorum. The 
Court blamed the Clerk for his Negligence 
Winch 34, Good and Beunry. 
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In the Venire fac one of the Pannel was 
named Thomas Barker of D. and in the Diftring as 
Jurat he was left out, and Thomas Carter de D. 
put in his Place; and at the Nif prius Thomas 
Carter was (worn, and with others tried the 
Iſue, Per Cur, there is Difference between 
a Miſtake in the Name of Baptiſm, and in 
the Sirname;z for a Man can have but one 
Name of Baptiſm, but may have Two Sir- 
names, as George for Gregory. And being 
ſworn at the Niſi prius, it's a void Verdict. 
Cro, El. p. 57.+Diſplyn and Sprart. 

Ejectione Firme of a Leaſe apud Denbam in 

Lands of the Pariſh de Denbam prædict'; the 
Venire was de Vicineto de Denham, it's good 
enough. The Pariſh and Village are intend- 
ed to extend, and to be all one. Cro. Elix. 538. 
Bedel and Stanboroug b. : 
The Venire fac was ad faciend Furat in 
placito Tranſpreſſionis, whereas it ſhould have 
been in placito Tranſgreſſimmis & Ejettionis Firme, 
and it was not amended ; for though Ejectiane 
Firme is but a Plea of Treſpaſs in its Nature, 
yet the Actions are ſeveral, and therefore the 
Venire fac ought to be accordingly. Cro. 
Elix. 622. Clerk's Caſe. 

Ejectiane Firme of a Leaſe at Mockas in 
Lower Mackas. The Defendant pleads Not 
guilty, and found againſt him, and it was 
moved to be a Miſtrial; for the Venire fac 
was awarded from Mockas, where it ought 
to have been from Lower Mockas, the Iſſue 
being Not guilty, But if the Leaſe had been 
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Difference in 

Law bet Ween 
4 Sirname and 
a Name of 


B. ptiſm. 


traverſed, it had been otheiwiſe. Maliams and 


Whitin, 


M 5 


Vin re fac 
amended. 


Another Per- 
ſon ſworn on 
the Jury, who 
was not re- 
turned; it's 
no Error, be- 


cauſe Eſtop- 
pel. 


* 
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In Ejectione Firme the Plaintiff declares g 
a Leaſe of Land in B. Pernomen of, Cc. in] 
C. G The Venue from B. is good. 2 Rl 
Rep. 479. Taylor and Leun. 

The Appearance and Iſſue were in H 
1 fac. and the Bail was Craſtino Pur”, ang 
thereupon was the Declaration, and Iſſu 
and Venire fac awarded, bearing Date th 
23d of January, x Facobi; and upon this 
Diſtringas, the 12th of February, moved in A. 
reſt, that the Venire fac was awarded be 
fore the Appearance and Declaration to ty 
the Iſſue in the ſame Action, and cannot be 
good. Per Cur, it was amendable ; for the 
Roll is the Warrant of the Venire fac, which 
being variant from it, the Teſte thereof ſhil 
be amended to be ſubſequent to the Iſſe 
joined. And whereas the Teſte was the 23 
of January, which was Sunday, it ſhall h n 
amended, it being but the Fault of the Clerk, N 
and miſawarding of Praceſs, which is aided N 
per Stat. 32 H. 8. G 18 Eliz. Cro. Fac. 64, 
Dolphin and Clark, 

William Brown of Bradfeild was returned ! 
upon the Venire fac and Hab' Corpæœ a, and dh 
William Brown of Metfeld, who was another . 
Perſon, and not returned, was ſworn; yet by 
this cannot be aſſigned for Error, for it i le 
againſt the Record, which is, that Wilian 
Brown of B. was returned and ſworn; and 
he is eſtop'd to ſay the contrary, for then 
every Record may be brought in Queſtion 


upon ſuch Surmiſe, Cro. Fac, 244. Bows and 
Cannington. 
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A Vi and Pariſh are intended all one, 
» Wunlef the contrary be ſhewed. Vide Cro. 
Im FUSS Batch and Gilbert. 
The Court was moved to change the Venue 
in Eject ment laid in London, becauſe the Lands 
ain Queſtion did concern the Poor in London; 
(us WY and therefore it was ſuppoſed they could nat 
be an indifferent Trial. Per Rolls, the 
is Aion is local, and cannot be removed, ex- 
u cept you draw it from thence by your Plea. 
be. BY S:iles Rep. 395. Hunſlop and Fohnſon. 
th In Eject ione Firme upon a Leaſe made at D. Where ic ſhall 
tl in Comitat E. of Land called S. If Not guilty dot come ae | 
th WY be pleaded, and a Venire fac awarded de Cor- _— 8 
dich e Comitatus E. there not being any Vill!“ “ 
a named wherein the Land lies, ic is erroneous; 
ſe WY becauſe this lies in ſome Vill, out which the 
2% % %% ought to have come to have tried it, 
nud in ſuch Caſe it ought not to come de Cor- 
eit, dre Comitatus, for this is larger. Hab. p. 89. 
ded BY N and Sheere, 
6% are fac awarded to the Coroners, ita 
qwd B. one of the Coroners /e non intromit- 
ned %, becauſe he was Servant of the High- 
and beriff, who was Leſſor of the Plaintiff: It 
ther vas ſaid, the ſame was no Cauſe of Challenge; 
yet but the Court conceived it was, being con- 
t is felled. Moor 623. Higgins and Spicer, 
n In Ej ect ione Firme againſt Four, who plead Where the 
and Not guilty, if the Plaintiff ſuggeſt that the Sheriff is of 
hen MW Sheriff is of Affinity to one of the Defendants, _ 8 
ion ſhewing how, and upon this prays a Venire gave 
and M/s to the Coroners, and the Defendant docs 
not deny it, and upon this the Venire fac is 
awarded to the Coroners, it is well awarded. 
A tor although none of the Defendants may 
M 2 chal. 
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challenge the Array, becauſe the Sheriff is d 
Affinity to one of the Defendants, yet th 
Plaintiff ought at the Trial either to challeng 
the Array, and ſo delay himſelf, or he ouph 
not to try this during the Time that he; 
Sheriff, which would be a great Delay. 2 Ril 
Abr. 668. Fox and Sbepbeard in Exchequy. 
Chamber. 
Vide Raymund 572, Conſent may make | 
Trial had in a foreign Country good. 
Vifne de For- In Ejectione Firme of three Acres of Lan 
reſts. in Forreſta de K. in Com, &c. If the Deſen 
dant plead Non culèp, the Venue may be 4 
Vicineto Forreſt z ; for this is Lieu conus, and by 
Intendment, foraſmuch as the Defendant ha! 
not pleaded this in Abatement, this is out of 
any Pariſh or Vill. 2 Rolls Abr. 621. Philly: 
and Evans, 
The Wife In Ejectione Firme againſt Baron and Feme, 
found Not on Not guilty pleaded, and a Venire fu 
guilty, and pranted, the Jury find the Wife Not guilty, 
er * and find a ſpecial Verdict as to the Husband, 
as doe which ſpecial Verdict is afterwards adjuds- 
Baron, which . ! 
was inſuffici. ed inſufficient, a Venire fac de novo ſhall be 
ent, a Vn fac awarded for both, as well the Wife as the 
denovoaward- Husband, And upon this new Writ the 
2 Fred agg, Wife may be found guilty, becauſe the Re 
#*Y- cord and Iſſue is entire; and for this their 
Verdict is inſufficient in all, and void. Vis 
infra, Tit. Special Verdict. 
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CHAP. X 


(f joining Iſſue and Trial, and Bill of Excep- 
tim, In wha Caſes there ſhall Ve Amengd- 
ment. | | 


HE Record of the N prius was amend- 
ed by the Plea-Roll. x Brown, 133. 
Fand Randal, 

[ſue was joined, the Defendant pleads Not 
puilty, and it was enter'd, and the aforeſaid 
Leſſor likewiſe, where it ſhould have been 
$ predict” Duerens ſimiliter, and it was amend- 
ed. So & predia' Thomas ſimiliter, where it 
ſhould be prædict Fohannes ſimiliter, and it 
was amended. 2 Brownl, 102. eeby's Caſe, 
me, 2 Roll, Abr. 199. 


fu WW The Iſſue was Not guilty, and a Yeire 
ry, N= varded, returnable 3 Trin. and the Eſſoin 
nd adourned by the Plaintiff till Michaelmas 
g. Termz and at the next Aſſizes the Plaintiff, 


de ootwithſtanding the Eſſoin, and the adjourn- 


r the Plaintiff, And per Curiam, no 
Re. NM / prius ought to iſſue out in this Caſe, be- 
ei cauſe the Plaintiff himſelf by the adjourning 
the Eſſoin, caſt by the Defendant until Mi- 
chaelmas Term, had barred himſelf of all 
Proceedings in the mean Time, And the 


the Ning it, procured a Nj privs, by which it was 
bind fo 7 
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Words in the Stat. M. 2. c. 27, arc Poſt quam Stat. N 4 


aiquis poſuerit ſe in aliquam inquiſitionem ad prox? © 21 


dem allocet* ei Eſn; import, That the EC. 

loin ſhall not be taken at the Return of the 

P. kroceſs againſt the Jury, although the Jury be 
M 3 ready 
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In what Cafe 
no Verdict 
ſhall b: en- 
ter'd. 
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ready at the Bar. But then it was ſurmiſed, 
that the Defendant was not eſſoined, fe 
the Name of the Defendant is E. H. and i 
appeared at the Trial, that E. R. was eſſoin. 
ed, and the Court denied to amended it 
and there was no Eſloin, ang ſo no Adjourn 
ment; and the Plaintiff was at large, and 
Judgment pro Quer. Note, No Statute git 
Amendment but in the Affirmance of Judy. 
ments and Verdicts, and not in Detealance 
of Judgments and Verdicts. 1 Leon. p. 134, 
Woodel and Harel. 

In Dyer 89, the Plea was, Quod non ei 
Querentem de, & c. modo & forma, it was mo- 
ved there, that it is not any Plea; and je 
Dyer, Vide 121. b. 

The Defendant in any Cale of Miſe 
meanour may ſay generally Non Culp', or 
traverſe the Point of the Writ, as ne fog 
pas, mon (jecit, non rapuit, non matitt 
nuit. | 

In Ejectione Firme the Parties were at Iſſue, 
and by the Order of the Court the Trill 
was ſtay d, yet the Plaintiff privily obtained 
a Ni; prius ; and the Chief Juſtice being in 
formed thereof, awarded a Superſedeas unto 
the Juſtices of Aſſize, before whom, &c. and 
yet the Inqueſt at the Inſtance of the Plaintif 
was taken, and found for the Plaintiff ; and 
all this Matter was ſhewed to the King's. Bencl. 
And per Cur', No Verdict ſhall be enter d on 
the Record, nor any Judgment on it. 2 £6 
ward 167. Feild, Leich and Cage. 

Ejectione Firme againſt Drake and File 
others. Drake pleads Not guilty, and other 
pleads 3 the Plaintiff replies, and fo a De. 
mur. 
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mur. Per Cur”, Seeing that one Iſſue in this 
Action was to be tried between the Plaintiff 
and N _ alchough the 1 on] offered 
to releaſe his Damages on the Iſſue joined 
and to have Judgment againſt the Five De: 2 
ſendants who had demurred; yet the Court Not guilty, 
was clear of Opinion, That no Judgment tbe other de- 
ſhould be given upon the ſaid Demurrer, till ; 0 6 Beg 
the ſaid Iiſue was tried. For this Action is in vn the De. 
Zjectione Firme, in which Caſe the Poſſeſſion murrer till 
of the Land is to be recovered ; and it may the Iſſue be 
be, for any Thing that appeareth, that Drake, tried. 
who has pleaded the general Iſſue, has Ti- 
tle to the Land. But if this Action had been 
an Action of Treſpaſs, there in ſuch Caſe, 
ut ſupra, upon Releaſe of Damages, and on 
the Iſſue joined, the Plaintiff ſhall have Judg. 
ment preſently. 2 Leon. p. 199. Holland and 

ale. 
In B. R. after Iſſue joined in Ejectione Firme, Writ to pro- 
and the Jury ready to try it, there comes a hibit the 
Writ to the Juſtices that they ſhould not pro- — 2 
ceed, Regina inconſulta, in the Nature of Ak“! 
prier, and it was allowed. Moor 421, 583. 
Nevil and Barrington. 

A Suit in the ſpiritual Court pro j actitatione 
Maritagii, ſtays not Trial. 1 Keb. 519. 
Ejectment in Brecknockſhire; it was tried 
in Monmout bſhire ; ſince the Stat. 27 H. 8. 577. 274.8. 
it is a Miſtrial, for Monmoutbſhire was made Marches. 
an Engliſh County but in Time of Memory 
by that Statute, and ſo it ought to have 
been tried in Herefordſhire. Hard, 66, Mor- 


gan's Caſe, 


M 4 Etro 
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Error of a Judgment in B. R. in Ireland in 
Ejectment, after Verdict, for Lands in the 
County of Clare: It was excepted, That thy 
Verdict was given by a Jury returned by 
the Sheriff of the Queen's County, Hob. p. f. 
Conſent to al. Sed non allocat; for the Conſent of the Parties 
ter the Trial to this Trial was enter'd upon the Roll, 
entered upon which was not in Hobart, but only in a pro- 
the Roll. per Rule of Court; and therefore the Judg. 
ment there was reverſed, as 1 Rolls Rep, 28, 
Crow and Edwards, With this accords Cy, 


Eliz,. 664. Sir Thomas Jones 199. Devoren and Wi 


Walcott, 
New 'Trial A new Trial was denied in Ejectment, 
denied, and though the Verdict was given contrary to the 
why. Direction of the Court in Matter of Law, 
becauſe it was a Trial, and becauſe it is not 
final. Sir Thomas ones 224. Earl of Thant!'s 
Caſe. 
Ejectment was brought for Lands in the 
County of Clare in Ireland, Iſſue was joined 
on Not guilty, and then there is an Entry 
Conſent to a on the Roll, Et ſuper hoc pro indifferent; tria- 
Trial in a Fo- t40ne exitus predict” inter partes pr diff eadem 
reign County, partes ex eorum unanimi Gonfenſa, & Aſſenſa, 
Conſenſu eorum Conciliat' & Attornat', Oc. 
perunt Breve Dom Regis Vie Com Cork diri- 
gend de Venire fac duodecim de cor pere Comi - 
tarus ſui ad triandum exitum predict. Ideo præ- 
cept? eſt, che Then there is a N prius gran» 
ted to the County of Cork, and the Cauſe 
was there tried, and à Bill of Exception 
put in; and on Debate in B. R. Judgment 
was given for the Deſendant. The Plaintiff 
brings a Writ of Error, whether Conſent can 
make this Trial in a Foreign County good: 
n 


| 
| 


The Law of Ejectments. 


nd per Cur, the Trial is well had, Raym. 372. 


ly, 166, 363. Palmer 100, 

At the Aſſizes in Northumberland, 15 Car. 2. 
Plaintiff in Ejectment was called and non- 
ted, and this enter'd upon the Record 
fore the Venire or Diſtringas, & c. was put 
„ and this appeared by the Poſtea produ- 
d; and fo the Juſtices of Niſi prins had 
ot Power of Nonſuit, for their Power is by 
he Hab Corpus; and therefore the Court 
charged the Nonſuit, and gave Leave to 
— to proceed again. Sid. 64. Tom. 
Cale. 


CHAP, 


iſcount Clare and Lynch. Hob. 5. 1 Rall. 
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org at 
Ni ſi prins 
diſcharged. 


170 The Law of Ejectments. 


CH A.F. AL 


ſoining Tue and Tryal, Where Iſue in Fi. 
9 2 tried in other able ae Ke 
| the Lands lie. Trial by Mittimus in the Coun. 
| ity Palatine : Who ſhall be a good Muneſi in 
| this Action or not; and what ſhall be a gud 
Evidence in this Action. Truſtee, Pariſhioner, 
Copybolder in Rewverſion after Eſtate Tail, (f 
the Witneſſes ſelling Part of the Land befn 
Trial, Matters of Record, Good Evidence 
or not, Matters of Fait. Copies. Copy out if « 0 
Leiger. Book. Copy of Court- Roll. Ancient Dee | 
Bills, Anſwers, and Depeſitions in Chaney, 0 
Inſpeximus. Leaſe made upon an Outlaun 6 
Deed of Bargain and Sale. A former Mon. . 
gage. IM bat is to be proved in Evidence for a 7 
Rectory. Probate of a Will, Evidence of 4 0 
dead Perſon, Fraud given in Evidence. Re. 
cital. Counter part. Patron, Elegit give 
in Evidence. Bail. Of Witneſſes examine 
in the Country by reaſon of Sickneſs, Subpœm 
ad Teſtificandum. Inhabingnts of a Cerpores 
tion, Examination of Witneſſes in perpetual 
rei Memoriam. A former Verdict If 
Evidence it appears the Title is in a Strang 
the Direction of the Court in that Caſe, S) 
rograph of a Fine, and conſtant Enjoymn 


— — — — — — — 


Inrollment of a Deed. Doomſday- Book. V. ariant 8 
What Matter may or muſt be given in E of 
dence, and what may or muſt be pleaded. Wa = 


Evidence the Fury ſbull have with them. V. 
ri 
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riance of the Evidence from the Declaration; 
or what Evidence ſhall be ſued to maintain 
the Iſſue. Of Demurrer to Evidence, Exem- 
plification of a Verdict. Where Iſſue in Eject. 
ment ſhall be tried. 


T ought to be in the County where the 

Land lies. If Ejectione Firme be brought, 
and laid in Com D. for Lands lying in ano- 
ther County, although this be by Aſſent of 
the Parties, and the Defendant pleads Not 
guilty, and Verdict and Judgment given for 
the Plaintiff, yet this is Error; ſor this is 
zpainſt the Law, which cannot be altered 
by Aſſent of the Parties: But upon View of 
the Record, if it doth not appear to the 
Court that the Land lies in another County, 
they will not reverſe the Judgment for that 
Cauſe. And it was ruled to be Error in the 
Exchequer-Chamber in the Biſhop of Landaff's 
Caſe, But in Sir Thomas Fones's Rep, Devo- A Trial by 
en and Walcot's Caſe, it is held, That a Conſent in 
Trial by Conſent upon the Roll in other 38 
County than where the Land lies, is good . 
in Ejectment. 1 Rolls Alr. 787. 2. Keb. 260. is good in 
dir Thomas Jones 199. De voren and Wal. Ejectment. 
cut. 

In an Ejectione Firme in London upon a Trial in Len- 
Leaſe made of Lands in Middleſex, if the den of Lands 
Defendant plead Not guilty, this may be . 
tried in London, becauſe the Counties may 
not join, although the Jury ought to enquire 
of the Ejectment which was in Middleſex. 

2 Rolls Abr. 60 3. Herbert and Middleton. 


But 
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Moved in Ar- But in Flower and Standing's Caſe in Eje2. 
reſt of Judg- ment, it was moved in Arreſt of Judgment, 
urge _ i; That the Leaſe is made at B. of Landꝭ in 
made at B. of another County; which was moved to be il, 
Lands in ano- it appearin that the Plaintiff was not in Pol. 
ther County, ſeſſion: Sed non allocatur, ſor this is Matter 
and the Plain- of Evidence, and it ſhall be intended it wa 
| nada +a after Verdict, and ſo is the common Couſ;, 
* Mich, 20 Car. 2. B. R. 
In the King's In Ejectment one may not have Privilege 
Caſe, Trial of Trial of Lands in Wales in the Enis. 


(hall be in County next adjoining, for they are to be 


* tried in the County where the Land lies; 


Wales. be tried in the Exchequer. This Action was 
brought by one of the Uſhers of the Exchequer 

by Privilege. Savile 19, 12. 
Trial by Muri. Ejectment is brought againſt one in Cufts. 
zimus in the dia in B. R. of Lands in the County Pals 
County Pala- tine, and the Action was laid in B. R. and 
— the Record was ſent down by Mittimus from 
B. R. and ſpecial Indorſement of the Poſtea; 
and therefore one prayed Judgment againlt 
his own Ejector in an Action of Lands in the 
County Palatine of Cbeſter, which the Court 
granted, becauſe when the Defendant hath 
pleaded to Iſſue, they may try it by Mitt 
mus in the County Palatine. Redviſi and 
Smith's Caſe. M. 15 Car. 2. B. R. Holloway 

and Chamberlain. 

Action on the Caſe on feigned Iſſue out oſ 
Chancery. Per Twiſden Juſtice, the Lands 
being in the Iſle of Wight, and the Jury of 
Surrey, this Trial is not allowable to try 
Convezata, or not, this being a Windlace to 
| try 
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iy Ejectments in another County. But in 
Ventr. 66, a Title of Land was tried out 
of the proper County upon a feigned Wager, 
whether well conveyed or not, (this is 
the uſual Courſe of Iſſues directed out of 
Chancery). 2 Keb. 634. Meres's Cale, 1 Ven. 
irs 66. 


Who ſhall be good Witneſſes in this Adlion, 


or not. 


It is agreed, That a Truſtee cannot be a Truſlee. 
Witneſs concerning the Title of the ſame 
Land, the Intereſt in the Law being lodged 
in him. But by Hales, a Truſtee may be a 
Witneſs againſt his Truſt. 2 Sid. 19. 

1 In Ejectment the Plaintiff challenged B. 
: Witneſs to a Deviſe, becauſe he was Truſtee 
od in a Will, and had an Annuity ; but he ha- 
ing releaſed both before the Suit, the Court 
held him to be a good Witneſs, or if he hath 
received it, and though it be after the Action 
brought, Sid. 315. 

Intereſt in Equity diſables a Man to be a Intereſt in 
Witneſs ; but one who hath an equitable Col- Eduity. 
lateral Title may be a Witneſs. 

Pariſhioners may be a Witneſs to a Deviſe Pariſhioners; 
y which the Pariſh claims Lands to the Re- 
lef of the Poor. 

Exception was taken againſt a Witneſs Witneſs had 
14; ſboduced to prove the Leaſe of Ejectment, the Inheri- 
"of decauſe he had the Inheritance in the Lands *ance- 

® Witt: But it was urged by the other Side, That 
2 the Deſendant did claim under the ſame Per- 

" bn that the Plaintiff did, and fo the Witneſs 
was 
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Copy holder 
in Reverſion 


after an Eſtate 
Tail. 


"Treſpaſs. 


Eſtate at Will. 


Executor of 
the Grant of 
a Rent. 
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was admitted to be ſworn. Stiles Rep, 482 
Fox and Swann, 

One Coparcener cannot be Evidence for 
another in+ Ejectment, becauſe ſhe claims 
by the ſame Title, though ſhe is not Party to 
the Suit, but the Daughter of her Siſter my 
be ſworn ; for although ſhe be Heir, yet her 
Mother may give the Lands to whom ſhe 
will, being Fee-ſimple. Paſcb. 13 Car. 2. B. R 
Truel and Caſtel, | 

In Ejectment of Tythes, the Plaintiff e. 
cepted againſt a Copyholder in Reverſion 
aſter an Eſtate Tail, for a Witneſs to prove 
the Boundary of a Pariſh, and he was ſet 
aſide for the Poſſibility which makes him 
partial. Mich. 20 Car. 2. B. R. Hitchclts 
Caſe. | | 

In Ejectment of the Manor of S. on Iſſue 
out of Chancery to try the Number of Acres, 
the Defendant excepted to a Witneſs that 
had been a Treſpaſſor, as Servant to my 
Lord Lee in the Lands in Queſtion, an Action 
being depending : The Court fet him aſide, 
and thereupon the Plaintiff was nonluited, 
Mich, 20 Car. 2. B. R. Tuck and Sibley. 

Exception was taken againſt a Witneſs to 
prove the Execution of a Deed by Livery 
and Seiſin, becauſe he had an Eſtate at Wil 
made to him of Part of the Land; but it was 
diſallowed. Vide Mod. Rep. 21, 73, 74, 197 
Hob 92. | 

In Ejectment at Trial at Bar, the Title 
of the Leſſor of the Plaintiff was upon the 
Grant of a Rent, with Power to enter for 
Non-payment, the Executor of the * 


2 
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was produced as a Witneſs for the Deſen- 
dnt, It was objected againſt him, That in 
the Grant of the Rent, the Grantor covenant» 
ed for himſelf and his Heirs to pay it, and fo 
the Executor being obliged, he was no compe- 
tent Witneſs. 1 Vent. 347. Cook and Fountain, 
On a Trial at Bar, per Cur, if one of the 
Witneſſes had Part of the Lands in Queſtion, 
and he ſells or diſpoſeth of it after his coming 
to London, or at any Time after he had No- 
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The Witneſs 
ſells Part of 
the Land be. 


. ice of Trial; he ſhall not be received to give fore Trial. 


on Bf Evidence, though he fell 5992 fide, and upon 
We Bf valuable Conſideration: And although he 
ler WM timſelf be not Occupier of the Land, nor 
im I bad been after the Wrie purchaſed, but ano. 
ks Wl ther by his Commandment, the Court will 

not ſuffer him to be a Witneſs, becauſe if Ver- 
lue I det paſs againſt him, he who acted by his 
es, Wl Commandment may charge him in Action on 


hat I the Caſe; but upon Examination it appearing, Witneſs 


my i that the Witneſs claimed an Eſtate for Lite by 
10h Title Paramount both their Titles, (viz. Plain- 


claimed E- 
ſtate by Title 
Paramount 


ide, WF tif and Defendant) he was ſworn. Syderfin, both their 


ted, v.51, Wicks and Smallbrok's Caſe, 


Titles. 


Exception was taken againſt a Witneſs to One who had 


$ to _ Execution of a Deed of Feoffment by Eſtate ar Will 
very and Seiſin: Two Witneſſes were ſub. to prove a 


Wil Ii ſcribed to prove the Livery and Seiſin; after-, Livery. 


Wa Wl wards one of thoſe Witneſſes had an Eſtate at 
07. Vin made unto him of Part of this Land; 
ind becauſe being produced as a Witneſs to 
prove the Execution of the. Deed, was ex- 


ntereſted in the Land, and fo his Oath was 
© make his own Eſtate good. But per Cor", 
he 


the N cepted againſt, becauſe he was a Party now. 


& 
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he may well be ſworn a Witneſs to prove 
Livery and Seiſin, this being in Aﬀicmang 
the Feoffment. 1 Bulſt. 203. 
Father a Wit- The Father teſtified a Deed in Purſuay 
neſs for the and Affirmance of a Leaſe made to his & 
Son. by himſelf, which the Court allowed, his lu 
reſt being paſs d away. 1 Keb. 280. Jqu 
Ryder, 
In Ejectment on Extent on Mortgage 
Trial at Bar, the Defendant excepted to 1 
Plaintiff's Witneſs, becauſe his Father pi 
a Debt as Security with the Defendant's eld 
Brother for the Defendant's Father; but the 
being no Counterbond, and therefore dai 
ful in Equity, whether he as Heir could n 
cover any Thing againſt the Defendant 
Heir, the Court ſwore him. But if he we 
to let himſelf into a certain Intereſt, thous 
but in Equity, the Court will ſet him al 
2 Roll. 345. Vincent and Turrinſbarp. 
In Ejectment, one Baker, who had been% 
licitor for P. the Defendant was produced 
a Witneſs concerning the Razure of a Clai 
in a Will ſuppoſed to be done by P. 
In what Caſe Queſtion was, If he ought to be examine 
Sollicicor, ccc. about this, becauſe having been Solicitor, b 


„ 


> 2228 


— 
— 


g. aeg 


not to give was obliged to keep his Secrets? But it it 
. pearing that B. had made this Diſcovery il n 
Et. | bim, about which he was now to gie H a 
. Evidence, before ſuch Time as he had ret o 
him, Per Cur, He was [worn ; aliter, if he 2 

been retained his Sollicitor e. The lu / 

of an Attorney or Councellor. 1 Vm. , d 

Cutts and Pickering. ( 
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What ſhall be | Evidence in this Afi 
| 6 what not. hs 


There are ſeveral Caſes in our Books con- 
terning Evidence upon Leafes made to try 
the Ticle, which I ſhall not at preſent med- 
dle with, they being of no great Uſe ſince 
the Alteration of Practice in this Action ; but 
I ſhall mention thoſe which are of daily Uſe, 
and principally aim at ſuch Evidence which 
6 allowed or difallowed, as to the proving of 
Title to Land, without the Knowledge of 
which there ate infinite Failures and Nonſuits 
In this Action; and I ſhall firſt begin wich 
Matters of Record, and then Matters of Fait, 
Bills, Anſwers, Depoſitions, and other Sorts 
of Evidences, as to Antiquities, Pedigrees, 
and what Evidence a Man muſt have to make 
Title in (ſeveral Caſes. And Laſtly, treat of 
Demurrers upon Evidence and Exemplifica- 
tions of Verdicts. 


As to Matters of RN. 
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If a Deed be pleaded, the Party muſt ſhew Record ſhew- 


muſt be ſub pede ſigilli; but Evidence is not 
abſolutely neceſſary to ſhew either, if it can 
otherwiſe be proved to a Jury, as in 1 Ver. 
257. In Evidence for Lands in Ejectment in 
Ancient Demeſne, the Court admitted of Evi- 
dence to prove a Record to cut off the Intail 
(which was loſt), and it may be proved to a 
Jury by Teſtimony ; as the Decree in Henny 
the Eighth's Time, for Tythes in London, is 

N loſt ; 


t in Court; fo if a Record be pleaded, it ed in Court 
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Long Poſl:(- 


ſion. 


Copy of a Re- 
cord. 


. 
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loſt; yet it hath been often allowed there wa; 
one. And further in this Caſe it appeared, 
That Part of the Land was leaſed for Life, 
and the Recovery with a ſingle Voucher waz 
ſuffered by him in Reverſion, and fo no Te. 
nant to the Præcipe; yet in regard the Poſſeſ. 
ſion had followed it a long Time, the Court 
would preſume a Surrender. 

The Copy of a Record may be ſhewed 
and given in Evidence to a Jury, for Re. 
cords are of ſo high a Nature, and have ſuch 
great Credit in the Law, that they cannot be 
proved by any other Means than by themſelves, 
and no Raſure or Interlineation ſhall be in. 
tended in them; and therefore a Copy of a Re. 
cord being teſtified to be true, is permitted 
to be given in Evidence; but the ſure Way 
is either to exempliſie it under the Great Seal, 
or at leaſt under the Seal of the Court. TR. 


. Leyfeild's Caſe. 


In Eje&ment for Lands in Brecknockſhire; 
Upon Not Guilty and Trial there, the De- 
tendant gave in Evidence, a Recovery in a 
Writ of nod el Deforceat, which is their Writ 
of Right at the great Seſſions there; and Iſſue 
being tendered therein, the Deſendant pro- 


duced an Exemplification of the Record 


Exemplifica- 
tion. 


under the Seal of the great Seſſions, but 
not the Record it ſelf. The Plaintiff demurs 
to the Evidence, and the QQueſlion was, Whe- 


ther the Exemplification maintained the Iſſue } 


or not? It was agreed, That a Sworn Copy 
of a Record in Wales might be given in Evi. 
dence, but not an Exemplification, becauſe 


the Court here ought not to take Notice of 


luch an inferior Seal; but if it were expe 
I 0 


So Q_ => 
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ed under the Great Seal, it would he Evi. 

dence and Proof, tho' the Record it ſelf were 

loft. And yet Whitehead's Caſe was, That 

n Exemplification under the Seal of the 

Mayor of Briſtol, of a Recovery ſuffered 

there under the Town Seal, ſhould be piven 

In Evidence, tho' the Record it ſelf could not 

be found. | 
Note, It muſt be given in Evidence in the 

like Manner as it is to be pleaded, and that is 

under the Great Seal. Hardreſs 118, 119, 120. 

Henry Olive werſus George Gowin, And b 

Hale, Exemplification of a Recovery in the 

Marqueſs of #inchefter's Court, in Ancient De- 

meſne was allowed becauſe it was ancient. 

One had gotten a Preſentation to the Parſo- 

nage of G. in Lincolnſhire, and brought a 

Quare Impedit, and the Defendant pleaded an 

Appropriation, and there was no Licence of 

Appropriation produced, but becauſe it was 

ancient, the Court will intend it; and in an 

ancient Recovery, they would not put one 

to prove Seiſia of a Tenant in a Præcipe. 

Mod. Rep. 8 
The Scyrograph of a Fine may be given Scyrogeapli 

in Evidence, (but not delivered to the Jury, of à Fine. 

2 Sid. 145, 146.) in a general Iſſue in Aſſize. 

Plowd, Com. 4.11. 3 

Nie, If a Fine be given in Evidence with Fine and 

Fire Years Nonclaim, the Fine muſt be ſhew. Nonclaim. 

ed with Proclamations under Seal, and the 

Xyrograph will not ſerve. SEG 
A Fine or Recovery may be found by the Fine, Recs: 


Jury, without ſhewing it under Seal; but they Very. 


cannot find againſt what is admitted by the 
Record, Sid. 271. | 
N 2 Fhe 


— 1 


1980 The Law of Ejectments, 


Copy of « The Copy of a Recovery was ſuffered ts 
Recovery. he given in Evidence, the Recovery it ſaſ 
being burnt. Mod. Rep. 117, Green and 
Proud, 
No Tenant to The Court allowed an old Recovery, tho 
the Præeipe no Tenant to the Præcipe could be proved, 
proved. but it ſhall be intended. Cro. Fac. 455. M 
Rep. 117. 
Nothing may be delivered in Evidence u 
a Jury, but that which is of Record or unde 
Seal, but by Conſent. 2 Sid. 145. 
As to Letters Patents, Vide infra Deed 
Dyer 167. The Jury find the Conſtat of Lt, 
ters Patents. 
One may not ſhew in Evidence to a Jury 
tnſscximur. an Inſpeximus of a Deed inrolled in Chancey, 
if it be not a Deed of Bargain and Sale into. 
led there; for if it be a Deed of Feoffment, 
the Party muſt ſhew the Deed it ſelf, for the 
Inſpeximus is no Matter of Record. Stiles Ry, 
445. But by Rolls, tho? the Inſpeximus be the 
Inſpeximus of the Inrolment, and not of the 
Deed it ſelf, yet if it be an Ancient Deed, it 
may be given in Evidence. 
Conviction of The Earl of: being a Popiſh Rect 
a Recuſant, ſant convict, preſented the Leſſor of the Plain. 
wm 15 tiff to a Rectory, who was inſtituted and in- 
os iat, qucted, but the Record of the Conviction ws 
roved in 
* Yan burnt (as was ſuppoſed) in the Fire at the 
Inner- Temple. The Defendant offered to 
prove it by the Eſtreats thereof in the Excte- 
quer, and by the Inquiſition found and return- 
ed here of Recuſants Lands. Per Hale & tu 
Cur?, in ſuch a Caſe as this a Record may be 
roved by Evidence, becauſe the Converſion 
ere is not the direct Matter in Iſſue; as - 
c 
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dir Paul Pinder's Caſe in an Action of Trover 
and Converſion for Goods, the Proof de- 
pended upon a Ficri facias and a Venditioni 
exponat ; and yet in that Caſe, becauſe the 
Feri facias could not be found upon Record, Heri fac' pro- 
tho MM it was admitted to be proved in Evidence. you in Evie 
ved BY Herdr, 323. Knight and Dawler. 8 0 
% But when he that ſues an Elegit, brings an Elegit muſt be 
Ejectment to try the Title, he muſt in Evi- ſhewed. 
dence ſhew the Elegit filed. | : 
der A Tranſcript of a Record, or Inrolment of % yorgg 
2 Deed, may be given in Evidence, for the e 
eck ne Things to be credited, being made by Of. a Deed. 
La. ſcers of Truſt, but Inrolment of a Deed which 
needs no Inrolment, is no Evidence. 
In Ejectment of Lands in the Pariſh of 
Log Hope 3 the Defendant pleads that they 
are Part, and held of the Manor of Long Hope, 
which is Ancient Demeſne ; and on Iſſue there- 
pon Doomſday-Book was brought in, by P*nſdey- 
which it appeared, That the Manor of Hope *. 
s the Land of I. de B. who held of the 
King; which per Curiam doth not maintain 
the Iſſue, unlels the Defendant had pleaded 
further, that the Lands are as well known by 
the Name of Hope, as Long Hope ; this Book is 
22 and = — cop _ take P 
e ſame. Re as Ouſter, 1 Keb. 520. 
Heldy and Hodges. 


Matters F Fait. 


As ſor Deeds ſhewed forth, and given in 
Evidence, the Learning thereof is excellent - 
ly delivered in Dr. Leyfeild's Caſe, 10 Rep. 


N 3 It 
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It is a Maxim in Law, That be which i; 


Party or Privy in Eſtate or Intereſt, and he thy 


Deed proved 
by Copy or 
Teſtimony. 


Need cancel- 
led. 


Leaſe and Re- 


leaie. 


juſtifies under him, ſhall ſhew the Original De 
to the Court, for this Reaſon ; becaule to eve. 
ry Deed Two Things are requiſite ; 1. Thx 
it be ſufficienc in Law, and this is called the 
Legal Patt, and the Judgment of this belong 
to the Judges. 2. The other concerns Matters 
of Fact, (vz) if it were ſealed and deliver. 
ed, and this is tried per Pals; or whether jt 
be raſed or interlined, or upon Limitation, 
Condition, Revocation, and the like. There. 
fore it hath been always thought dangerous tg 
permit any upon the General Iſſue to give in 
Evidence, That there is ſuch a Deed which 
they have heard or read, or to prove it by x 
Copy. But in Caſes of Extremity, as where 
Deeds are burnt by Fire, upon the General 
Iſſue the Judges will ſuffer to prove a Deed to 
a Jury by Teſtimony. 

And what hath been faid as to the Legal 
Part oi a Deed, holds as to Letters Pa- 
tents. | 

A Deed cancelled by Practice, was al- 
lowed to be read in Evidence in Action un- 
der that Deed, the Practice being proved, 
Hetley 138. | 

Leaſe and Releaſe were given in Evidence 
to intitle the Plaintiff, and they were both 
named hc Indentura, and were not indented, 
yet good by Hale, Norf. Aſſizes, 1668. Bry- 
ant's Caſe. In Negus and Reynell's Cale, in 
Evidence to a Jucy, it was held, 1. That a 
Proof that there was a Revocation, is fulli- 
cient for the Heir, without producing the 
Deed it ſelf, 2. A Leaſe recited in by 4 

calc, 
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to the Releaſe, without ſhewing the Leaſe it 


i 


leaſe, was admitted to be proved by Witneſſes- 


ſelf, which was imbezelled by the Leſſor of 
the Plaintiff, P. 13 Car, 2. B. R. 
And the Copies of Deeds have been ad- - 
mitted in Evidence, the Original agreed to 
be burnt. So in Ejectment at the Bar, a 
Copy of a Deed burnt, made by the Wit- 
neſs, to carry about to Council, was allow- 
ed tor Evidence; ſo was Deuſe's Caſe at Oxon, 
and Thyn's Cale. The Teſtimony of a Wit 
neſs of the Contents of a Deed burnt, but 
ſuch Witneſs was refuſed at Lent Aſſizes by 
Windham, tho the Deed were in the Adver- ; 
fary's own Cuſtody. Mod. Rep. p. 4. Mic. 4 
21 Car, 2. B. R. | 
It is ſaid, That a Copy of a Deed is good 
Evidence, where the Defendant hath the 
Deed, and will not produce it. Mod. Rep. 
2 Keb. 483. 15 Car. 2. Stroud and Hil. 
One claimed under a Leaſe for Years of a 
Prebend, c. and alter he claims under a 
Leaſe from a Nominal Prebendary thereof, 
founded in the Cathedral Church of Lincoln ; - 
and he offered (at a Trial at Bar in Eject- 
ment) to read a Copy of a Leaſe out of the Copy out of 
Leiger-Book of the Dean and Chapter of Lin. a Leiger- 
coln, but it was diſallowed per Curiam; for Book no Evi- 
the Book it ſelf is but a Copy, and a Copy dence. 
of a Copy is no Evidence. P. 27 Car. 2. 
B. R. CotterePs Caſe. Leiger-Books and Pa- 


per-Books cannot be exemplified, but when 


offered in Evidence, muſt be produced them- 


| ſelves. Hardr, 117, 118. 
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Recitalofthe The Recital of a Leaſe, without ſhewing iy, 


Leaſe. 


Counterpart 
of a Leaſe. 


Seals broken 
off. 


Copy of 
Cour. Roll. 


Difference 
bet ween 

pleading 2 
Deeds, and 


Pride it in 
vidence. 


A Deed made 


before Time 
of Memory. 


Ancient 
Deed. 
Will. 
P. obate. 
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ruled to be no Evidence upon a Demurrer, 
Ra. Emr. 318. 1 & 2 P. & M. Rot. 13. B. R 
cited. Hardr. 119, 120. 

A Copy of the Counterpart of a Leaſe, 
the Leafe being loſt, allowed to be Ex-. 
dence. So 

Tho? the Seals be broken off a Leaſe, ye 
the Deed may be given in Evidence. 1 Med, 
Rep. fol. 11. Q. if the Deed be pleadable. 

A Copy ot a Court-Roll may be given in 
Evidence, where the Rolls are loſt or not loſt, 
15 Car. 2. B R. Snow and Cutler, © 

For if a Deed be pleaded, the Party muſt 
ſhew ic in Court; but if it be given in Eri. 
dence, it is not neceſſary to ſhew it, it it can 
othei wile be proved to a Jury; for Witneſſes 
may p'ove the Contents of a Deed or Wil, 
and fo the Jury may find them, the Deed or 
Will not being tound in bac verba. Stilu 
p. 34. Wright and Pinder, | 

A Deed made before the Time of Memory, WH 
may be given in Evidence, tho? it cannot be 
pleaded. ' An ancient Deed is good Evidence 
without proving, or Seal to it. P. 17 Car.2, 
B. R. Wright and Sherrard, 

A Will, under which a Title of Land is 
made, mult be ſhewed it ſelf; and the Pro- 
bate is not {ufficient : Contra, if it were on a 
Circumſtance, or as Inducement, or that the 
Will remain in Chancery or other Court by 
Special Order of ſuch Court, 1 Keb. 117. Eden 
and Thalkil, 2 Rolls 65-8, So is Brett's. A 
Probate of a Will by Witneſſes for Lands, is 
not Evidence at Common Law. And nothing 
ean be given in Evidence againſt the Probate of 
FEY a 
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2 Will, but Forgery of it, or its being obeain- 

ed by Surprize, and fo it's Concluſive, Rm. 
OF» 

; * was brought of 3 in C. B. 

in Feland in Ejettment ; The Queſtion was 

upon a Bill of Exception, for that the Juſtices Bill of Excep. 

of the Bench the! e would not direct the Jury, tions on the 


that the Probate of a Will before the Archbi. 1 of a 


* 0 


82 


hop of Canterbury (the Teſtator dying in his 
Province) and alſo the Biſhop of Fernzes, were 
ſufficient and concluſive Evidence, but only 
armed it was good Evidence, leaving it to 
the Jury. To which the other Party ſhews 
Evidence, Letters of Adminiſtration of the 

"ods under Seal of the Primate of [rel/and. 
The Title was for a Leaſe for Years in Ireland, 
daimed by the Leſſor of the Plaintiff under 
the aid Adminiſtrator: And Judgment was 
affirmed per Curiam. 


S RB EBT 2 e Fa 


Where Bills, Anſwers, Depoſitions, &c. in Chan- 
cery, ſhall be good in Evidence in this Action, 
or not. 


In Ejectment, the Defendant that made Ti- Bill preferred 
tle as a Purchafor under a Deviſee, and ſhew- b. 2 4 
d only a Bill in Chancery preferred by the vile. - 
ir, under whom the Leſſor of the Plaintiff ring torch che 
Caims _ the Deviſee, whereby the Will Will. 

vas ſet forth, and confeſſed in the Anſwer. 

Bur per Curiam it is no Evidence, tho a Poſ- 

eon were proved accordingly in the Devi- 

ke, and that this had been confeſſed by the 

Plaintiff in a former Trial. 2 Keb. 3 5. Evans 

ad Herbert. And yet in 1 Ventr. p. * 
Hep th | ill 
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vant to M. the Patron; and it was oppoſed 


a 
ö 
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Bill in Chancery was ſaid to be given in E 
dence againſt the Complainant. 

On a Trial in Eject ment, it was ſhewed ſt 
Evidence, That the Defendant P. was gui 
of Simony for giving 100 J. per Annum to 
the Patron; and to prove this, they ſhewed 
Bond conditioned to pay 100 J. per Am 

enerally: And they ſay, That an Action df 

ebt was brought againſt P. and P. had pꝗ² ne 
ferred his Bill in Chancery to be relieel bee. 
againſt this Bond, and by it diſcloſed that 
was entred into for the Cauſe aforeſaid. Mec. 
to that it was anſwered, That P. was preſent 
ed by G. but it appeared that G. acted as a nit 


Where a Co- That this Bill is no Evidence, becauſe it ode 


py of a Bill 
ſhall be read 
as Evidence, 


contains Matter ſuggeſted, perhaps by th 
Council or Sollicitor, without the Privity 
the Party. But per Curiam, the Copy of thellfigoo 
Bill ſhall be read as Evidence, for it ſhall nd 
be intended it was preferred without the Pf 
vity of the Party, and it being diſcloſed b 
the Party himſelf; otherwiſe they would nc 
allow a Bill in Evidence, if there be not / 
fwer and other Proceedings upon it. Sen 


p. 220, Dr. Crawley's Caſe. 000 


But at a Trial, the Plaintiff, to prove li 
Bond, offered a Bill by the Defendant in Cha lis 
cery, Which Keeling Chief Juſtice held go 
Evidence, as in the Parſon of Amerſham's C: 
Dr. Crawley, where a Bill by P. a Simonis ver 
to be relieved againſt his Bond, was admiteQÞ1la! 
againſt himſelf; this being the Drift of ths 
Bill, and not any particular Allegation ; Mf 
the Court would not allow it, 71 


TW? 
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Where an Anſwer in Chancery ſhall be good Evi- 


dence at a Trial, or not. 


In a Trial at Bar between Mills and Bernar- 
fon, an Anſwer of L. M. ſurviving Truſtee, 
nder whom the Plaintiff claimed, was offer- 
d for Evidence; but being after a Convey- 
ance by him, the Court refuſed 3 but had it 
been before, it would be good againſt all 

iming under him. But Tuiſden denied it, 22 good 
becauſe an Anſwer does not diſcover the einſt che 
hole Truth, and therefore ſhall be only ad. Defendane 
mitted againſt the Party himſelf that made it, himſelf, but 
nd not of one Defendant againſt another, not againſt 
nach leſs againſt a Stranger. 2 Car. 2. B. R. ocher Parties. 
ud by Ley, Chamberlain and Dodderidge, a 
defendant's Anſwer in an Engliſh Court, is a 
od Evidence to be given to a Jury againſt 
he Defendant himſelf, but it is no good Evi- 
lence againſt other Parties, Godb. Cale, 418. 
Rolls Rep. 311. Beriford and Phillips, And 
che Defendant's Anſwer be read to the Ju- 
it is not binding to the Jury, and it may 
& read to them by the Aſſent of the Parties. 
(99s, 3 26. | 

An Infant anſwered a Bill in Chancery by Infant's An- 
bis Guardian; and ic was a Queſtion in Leigh ſwer by | 
and Ward's Caſe, in a Trial at Bar in Ejedtment, — 
here the Infant was Party, whether that Am pyjgence 
Iver could be read in Evidence againſt the agaioſt the 
tenant 2 This Queſtion was fent from the Infant. 
ling Bench by Jultice Eyres to the Common. 
oy" ic know their Opinion; and per totam 

iam i. Sone not be read; for there is no 
kealor that what the Guardian ſwears in his 
Anſwer, 
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Anſwer, ſhould affect the Infant. 2 Yay. 
1 William and Mary. 


Where, and in what Caſes Depoſitions ſhall be ny 
OS Trial, and where not, 


138 


Depoſitions Regularly the Depoſitions in Cha ty 
no Evidence, 3 of a — ſhall not 2 in 
3 Evidence, if be be alive: But if Affidavit be 
; made that he is dead, they ſhall in a Cauſe 
between the ſame Parties, Plaintiffs and De I 

fendants. Godb. p. 193. Sir Francis Forteſcue, ae, 

Depoſitions Depoſitions taken in Chancery in per petum i pro 
no Evidence, memoriam, upon a Bill for that purpoſe exhi. Wt j 
Ye — at bited, cannot be given in Evidence in 1 Det 
1 wer put Trial at Law, unleſs there be an Anſwer pu = 
der 


8 3 produced, Hardr. 336. Raymund Mai 
ale. | 
Depoſitions Depoſitions taken before Commiſſioners of 
before Com- Bankrupts, ſhall not be uſed as Evidence ata 
———— Trial, altho' the Witneſſes be dead ; but De. 
no Evidence Poſitions taken before the Coroner, with 
_ ata Trial. Proof that the Party made them, if dead, 
ſhall be good Evidence. P. 18 Car, 2. Bic 
and Browning. 


Exemplification of Depoſitions under the 


Exemplifica- 


tion of Depo- Great Seal, 988. whereby a Conveyance 


ſit ions. 


made in 986. was loſt and proved: Per Cur, 
being ſo old, and the Records of the Rol 
burnt ſince, it is good Evidence, tho” the Bil 
and Anſwer were not in it. 2 Keb. 31. 

In Eje&#ment for Lands in Kent, it was held 
upon Evidence by the Court, and by Act 
vice of other Judges, whom one of the 56. 
rons was ſent to conſult, That if one Witnek 
be examined for the Defendant de bene et e 
7 | pre 
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Wy, 


Court for his Examination made upon hear- 


zrve his Teſtimony upon a Bill preferred, Examination 
:nd before Anſwer, and upon an Order of — — 


ing of Council on both Sides; and if after 1 


Anſwer the Witneſs die before he be exami- Brown's Caſe. 


„ed again, he being ſick all the while, yet 
de Examination of ſuch a Witneſs ſhall not 
del de read in Evidence, becauſe it was taken be- 
uſe Whore Iſſue joined. 


De Divers Depoſitions in Chancery taken de bene Depoſitions 
, Weſt, without Anſwer of the Defendant, were Ds. bins eſſc. 


rei produced in Evidence; but the Court refuſed 
chi- Wo permit the Reading of ſuch Depoſitions for 
Default of the Anſwer; and it was agreed, 
That the Court is not bound to ſuch Evi. 
dence 3 but the Courſe in ſuch Caſe is by Or- 
der of Chancery to require the adverſe Party 
to admit ſuch Evidence; but this doth not 
bind the Courts of the Common Law, Sir Tho- 
ma! Tones p. 164. Poricye's Caſe. 

Two were made Parties to a Bill, one had 
Title, but the other does not claim Title, 
ut in his Anſwer ſets forth many Things 
which made for the Title of the other De- 
endant: And between other Parties in B. R. 
theſe Depoſitions were prayed to be admit- 
ed in Evidence to prove the fame Title; 
ut it was not ſuffered, becauſe whatever the 
Deſendant faith, he faith it in Defence of 
imſelf, and partially. And Chamberlain Ju- 
lice ſaid, The Anſwer of a Defendant is 
ot good Evidence for any Purpoſe but 
ant himſelf, 2 Roll: Rep. 311. Berisford and 


J. 


A 


| 


19s The Law of Ejectments, 
A voluntary Afﬀidavit made before a Mx 
ſter of the Chancery, cannot be given in Nd, 
dence at a Trial. Stiles 446. 
DeereeorDe. Decree or Decretal Order under the Exh; 
cretal Order. quer-Seal, which recites the Proceedings; an 


if it have Bill and Anſwer, allowed to be read 
1 Keb. 21. Trowel and Caſtle. 


PEDIGREE. uk 


In Ejectione Firme for the Barony of Cocky. * 
mouth and the Lands, & c. the Leſſor ſhewel fr 
an Inquiſition in tempore R. 2. and finds an lu. ; 
tail to Henry Earl Piercy, and derives his Tide |;* 
under his Third Son, and offers in Evidence 
Dugdale's Baronage, but it was not allowed. 

n Ejedtment, the Earl of Thanet makes hi 
Title by a Gift in Tail by King Edward ll. 
to Rebert de Clifford, and the Heirs of his Bo 
dy ; and to prove him to be Heir of the Body 
of the ſaid Robert, he produceth a Chart of 

his Pedigree; which (deriving him from the 
ſaid Robert) ſhews him to be his Heir. And 
Sir William Dugdale and other Heralds being 
ſworn, they affirm that the Chart was deduced 
out of the Records and Ancient Books in the 
Heralds Office; but the Court would not 
allow this for Evidence, without ſhewing the 
Books and Records out of which they were 
deduced. And after an Ancient Book wa 
ſhewed by them, which was allowed for Evi 
dence ; Sir Thomas Fones 224. Earl of Tann 
Caſe. 

Office found, is no concluding Evidence. 
Sir Tho, Jones 224. | 

A con- 
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A convicted Perſon pardoned, is good Evi- Convicted 


i dence. Perſon par- 
Tl Depoſitions taken in Chancery of Perſons Goned. - 

cho are dead, may, by Order of the Court of Depoſition. 
5 Chancery, be receiv'd as Evidence to a Jury 


won a Trial at the Bar by the Plaintiff or 
Deſendant, or both; and if the Depoſitions 
were taken in the Cauſe which is to be tried 
xt the Bar and between the ſame Perſons that 
are Plaintiff and Defendant in the Trial: 
But the Copy of the Bill and Anſwer muſt be 
firſt proved. Showre 363. 
ei The Defendant in Ejectment on Trial of a 
it WY gave Evidence by an Inſpeximus of a Leaſe uber 
by the Abbot of Bermondſey, which the Court 
diſallowed, being a private Deed, and may 
be forged 3 and Inſpeximus lies only of Matter 
of Record, whereupon Allowance of the ſaid 
Deed was ſhewed in the Court of Augmenta- 
tion, which per Cur is good againſt the King. 
Keb. 294. Kerby and * 
If one produce a Leaſe made upon an x eaſe made 
Vutlawry, in Evidence to a Jury to prove a upon an Out- 
ite, he muſt alſo produce the Outlawry it lawry. 
lt; but if it be to prove other Matter, he 

d not ſhew the Outlawry, but may have 
be Leaſe duly read in Evidence. So it is of 
in Extent, without ſhewing the Statute or 
udment on which the Extent is grounded. 
. 1655. B. ſupra, in a Trial at Bar between 
Jonſon and Spencer, Private J. Report. 

It was agreed in Ejectment in Vaughan and 
ic Henry Andrewss Caſe, Car. 2. B. R. 
, That a Deed of Bargain and Sale given Deed of Bar- 
Evidence is good between the Parties, al- gain and Sal. 
no Conſideration were paid, but agaiaſt 

4 
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A former 
Morgage. 


Whar ĩs to be 


dence for 
« ReQory. 
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de: 


a Creditor or Purchaſor, not only 2 py | 
ert 


Conſideration muſt be ſhewed in the Dex 
but Payment alſo. 

In Ejectment, the Defendant ſhall not g 
in Evidence a former Morgage or Cone 
ance made by himſelf ; therefore in ſuch Ci 
it's left for him that hath the former Morgy 
to get himſelf made Defendant before 6 
Cauſe comes to Trial. 

In Eje#ione Firme for a ReQory, the 
of the Plaintiff was required to prove in Ex 
dence after he had proved Admiſſion, laſin 
tion and Induction, his reading of d 
Articles, and ſubſcribing them and his Dec 
ration in the Church, of his free and full A 
ſent and Conſent to all Things contained i 
the Book of Common. Prayer, and this ous 
to be proved to be done within the Time 
mited by the Statute; and per Cur, in Ejedi 
Firme, Admiſſion, Inſtitution and Induco 
(with the Matters aforeſaid) is good Tit 
without ſhewing any Righe in him that pr 
ſents him. 1 Sid. 220. Snom and Phillip, 

The Probate of a Will was adjudged tot 
good Evidence, to prove that the Teſtat 
made an Executor. 

The Court will not permit the Jury upm 
Trial at Bar to carry any Writings with the 
out of the Court as Evidence for them to co 
ſider of, but ſuch as are under Seal, and hu 

been proved in Court. 

The Copy of the Probate of a Will ſhall! 
allowed Evidence for Goods only, but nc 
for Lands; for as to Lands, it is but a C0 
of a Copy, which cannot be given in E 
dence. 1 Levin 25. the Evidence _ | 


4 


. 
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dad Perſon gave in a former Trial was of- Evidence of a 
fred, but denied, becauſe they had not a dead Perſon. 
Copy of the Record of the Trial where the 
Fridence was given. 

Upon a Trial at Bar in Ejectment, a Mort- 
gige Deed enrolled Seven Years after the | 
Date, (the Original being loſt) was allowed Deed loft. 
for Evidence upon flight Proof, That there 
was ſuch a Deed. 4 W. & M. B. R. 

A Counterpart of a Deed was allowed to Counterpart. 
be given in Evidence, 3 Anne B. R. 

Fraud or no Fraud within the Stat. 31 El. Fraud given 
g. may be given in Evidence on the gene- in Evidence. 
ral Iſſue, Anderſon's Cale. Where a Deed in- Deed in- 
rolled doth not paſs the Eitate, yet it ſhall be rolled. 
Evidence to ſome Purpoſes. Vid. 3 Levinæ 

$7. 
| A Recital of a Deed is no Evidence with. Recital of a 
out procuring of the Deed it ſelf, or an In- Deed. 
tolment of it. 2 Levinx 189. 

Where there are ſeveral Witneſſes to a All the Witz 
Deed, and they are all dead but one, who neſſes dead 
cannot be found, you ſhall not be admitted but one. 
to prove the dead Men's Hands until you 
have taken out a Subpzna againſt the living 
Man, and made ſtrict Enquiry after him, and 
have Affdawit of this Matter, and allo that he 
cannot be found; but if you can prove them 
all dead, then you need only to prove their 
Hands; therefore covet not to have too many 
Witneſſes to a Deed, 

Where the Probate of 4 Will is produced pyidence of 
in Evidence, the Defendant cannot ſay it was the Probate 
a lorged Will, or that the Teſtator was Non of a Will. 
Compas Mentis; but Evidence may be you 

that 
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Counterpart 
of an ancient 
Leaſe with- 
out Witneſſes. 


Depoſit ions 
Gf a Siiter to 
whom the 
Eſtate de- 
ſcended after. 


Patton. 


El-o:t given 
in Evidence. 


Bail. 


Witneſs exa- 
mined in the 
Country by 
reaſon of 
Sickaels. 


The Law of Ejectinents, 


that the Seal was forged, or that there were 
not Bona Notabilia. 1 Lexinx 236. 

A Counterpart of an ancient Leaſe with. 
out Witneſſes produced by a Grandſon, ang 
found amongſt other Writings of his Grand. 
fathers, were allowed to be good Evidence. 
1 Leuinx 25. 

A Siſter is examined a Witneſs in Chancen 
for her Brother, concerning his Inheritance; 
the Brother dies, ang the Eſtate deſcends 9 
her with other Siſters as Co-heirs to the Bro- 
ther, alterwards there comes to be a Trial in 
B. C. for this Eſtate; in which Cauſe the $ 
ſter, who was the examined Witneſs in Chan 
cery, was one of the Plaintiffs, and the Que. 
{tion was, Whether her Depoſition ſhould be 
read for the Plaintiff? And upon Mer. Juſtice 
Tracy's going to the Qucen's- Bench, and con- 
terring with the Juſtices there, and making 
his Report upon his Return to the Comm. 
Fleas, it was adjudged that her Depoſitions 
ſhould not be read. Hill. 2 Anna B. C. APs 
tron in Ejectment is never allowed to be: 
Wienels to maintain the Title of his Cleik 
4 Ad, 17. | 

When he that ſued an Elegit bring 
Ejectment to try the Title; on Not guilt 
pleaded, he muſt in Evidence ſhew the Eli 
filed. One who is Bail to an Action, canndt 
be a Witnels for the Defendant. 

A Witneſs who by reafon of Sickneßs, es. 
tream 0:d Age, or other Cauſe, cannot come 
to a Trial, may by Order of Court be ens 
mined in the Countiy before any Judge d 
the Court. where the Cauſe ee f the 

relwng 


The Law of Ejectments. 


Preſence of the Attorneys of each Side, and 
the Teſtimony ſo taken ſhall he allowed to 
be given in Evidence at the Trial. 


If a Witneſs be ſerved with the Proceſs of Refoſe to 
any of the Courts of Record, to give his Te. © 


ſimony concerning any Matter depending in 


cording to his Calling, ſuch reatonable Sum 
of Money for his Coſts and Charges, as ha- 
ting Regard to the Diſtance of the Places is 
necellary to be allowed, doth not according 
to the Tenor of the Proceſs, having no law- 
ful and reaſonable Impediments, appear 1n 
Court to give his Evidence. If it be in a Ci- 
vil Cauſe, the Party may have his Action on 
the Statute 5 El. c. 9 Set. 12. to reco- 
ver 10]. together with further Recompence 
to the Party grieved, as by the Diſcretion of 
the judge of the Court out of which the 
Proceſs iſſued, ſhall be awarded according 
to the Loſs and Hindrance ſuſtained by the 
Party who procured ſuch Proceſs. Bur if it 
be in a Criminal Cauſe, the Court, if they 
tink fit, may grant an Attachment. 


Inhabitants, if in a Corporation, if they Iababitants 


ae not free of the Corporation, may be ad- -- 3 
O 


fitted as Witneſſes for the Corporation at a 
Trial which concerns the Corporation, for 
their Intereſt is no Ways concerned, and Fa- 
Jour is not a good Exception againſt a Wit- 
nefs, altho? it be againſt a Juror, becauſe the 
Teſtimony of a Witneſs is leſt to the Jury to 
credit or not to credit, as they ſhall find 
Cauſe, and ſo it is not binding to the Jury: 


But the Jury's Verdict, de it irue or falle, is 


binding to the Party. 
G 2 The 
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ome ad te- 
ſtificandum, 


; . being Saber - 
ſuch Court, and having tendered to him, ac- 5 wopy 


196 
Examination 
of WirneſT-s, 
in perpetuum 
rei Memoriam. 


One concern- 
ed not in che 
Title, tho' no 
Party to the 

Suit. 


Heat-ſay, 


The Law of Cyectments, 


The Examination of Witneſſes which were 
taken in perpetuum rei Memoriam, Ought not to 
be made uſe of at a Trial, unleſs the Wi. 
neſſes ſo examined be dead; for they were 
only examined for their Teſtimonies to he 
preſerved, and to be made Uſe of only in 
caſe they ſhould die before the Trial. 

One that is any Ways concerned in the 
ſame Title of the Land in Queition, mij 
not be allowed as a Witneſs in the Cauſe, 2. 
tho' he be no Ways than a Party to the Suit, 
for his Teſtimony tends to the Corroboratinn 


of his own Title, and therefore ſhall not be 


preſumed to be indifferent. 

If one who gave Evidence in a former 
Trial be dead, then upon Proof of his Death, 
any Perſon who heard him give Evidence 
and obſerved it, ſhall be admitted to give the 
lame Evidence as the deceaſed Party gave, 
provided it be between the ſame Parties. 

Of former Verdict in Evidence, 

In Trial at Bar in Ejectment, M. P. Am 
1673, made a Settlement by Leaſe and Re. 
leaſe to her ſelf for Life, then to the Truſtee 
to ſupport contingent Remaindets, then to 
her Furſt, Second and Third Sons in Tai 
Males, with Remainders over. 

It was objected ſhe had Power to make no 
ſuch Settlement, becauſe in the Year 1676, 
her Husband had ſettled the ſaid I. ands on 
her for Life, and upon the Iſſue of his Body, 
and for Want of ſuch Iſſue, upon George Phi- 
pn in Tail Male, with Remainders over, the 
Remainder to Mary Philpot in Fee, provided 
that upon Tender of a Guinea to George * 


The Law of Ejectinents, 


by the ſaid Mary, the Limitations as to him 
ſhould be void. George Philpot makes a Leaſe 
to try the Title, the Truſtees brought an 
Fietment ;3 but becauſe the Tender of the 
Guinea could not be proved, there was a 
Verdict for the Defendant, 

And now George Philpot would have given 
that Verdict in Evidence at this Trial, but 
was not ſuffered by the Court: For, 

If one Man hath a Title to ſeveral Lands, 
and if he ſhould bring Ejectments againſt ſe- 
reral Defendants, and recover againſt one, 
he ſhall not give that Verdict in Evidence 
zainſt the reſt, becauſe the Party againſt 
whom that Verdict was had may be relieved 
zpainſt it if it were not good; but the reſt 
cannot, tho they claim under the fame Title, 
and all make the ſame Defence. 

So if two Tenants will defend a Title in 
Ejectment, and a Verdict ſhould be had 
z2ainſt one of them, it ſhall not be read 
2zainſt. the other, unleſs by Rule of Court. 

But if an Anceſtor hath a Verdict, the 
Heir may give it in Evidence, becauſe he is 
privy to it; for he who produceth a Verdict 
muſt be either Party or Privy to it, and ir 
ſhall never be received againſt different Per- 
ons, if it doth not appear that they are united 
in Intereſt; therefore a Verdict againſt 4. 
ſhall never be read againit B. for it may hap- 
pen that one did not make a good Defence, 
Which the other may do. 

But the Tender of the Guinea was now 
proved, 3 Mod. 141. Lock and Norborn. 


O 3 Ford 
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low an En- 
tiy and Claim neceſſary, 1. To prove the Claim to be up. 
to be proved. dn the Land claimed ( without ſpecial Cause) 


Recita! of 
Deeds in 
Evidence, 


The ZL2W of Sjectments. 


Ford ver/u; Lord Grey. Mich. 2 Amg. ; 

On a Trial at Bar in Ejectment, the Stn. we 
tute of Limications being pleaded, theſe fever] ue 
Points were ruied upon Evidence. 

1. That the Poſſeſſion of one Jointenm MI © 
is the Poſſeſſion of the other, ſo as to pre ill 4 
vent the Statute, N 


2. That in proving an Entry and claim i!; 


Pl 
2, That it be Zuim Clamandi. A 

3. A Man makes an Anſwer in Char; © 
prejudicial to his Title, and after convey; = 
away his Eſtate; this Anſwer cannot be read f 
againſt the Alienee by any claiming under th: 
Altenor. 

4. That the Recital of a Leaſe in a Deed 
of Releaſe is a good Evidence of a Leak 
againit the Releaſor, and thoſe that clain 
under him. 

5. A tine was produced, but no Deed 
declaring the Uſes, but a Deed was offered 
in Evidence, which did recite a Deed of th: 
Limitation of the Uſes; and the Queſtion 
was, Whether this was Evidenc:? And pr 
Cur”, the bare Recital of a Deed is not Lit 
dence, but if it could be proved that ſuch a T «al: 
had been and loſt, it would do if it were 
recited in another; and it not being prove! 
that ever there was a Deed leading the Ut: 
of the Fine, the Council on the one Side of 
poſed the Deed of Recitals being at all read; 
but the Court faid, we cannot hinder the 

| CY Reading 


* 
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Reading of a Deed under Seal, but what 
Uſe is to be made of it, is another Thing. 

6. A Deed bore Date 22 Car. 2. Anno Dom. Anno Dorn. 
11671. and notwithſtanding that Miſtake, the miſtaken. 
Year of the Lord being certain, all is well. 

7. If there be two Jointenants in Fee, and 
one of them levies a Fine of the Whole, this Fine by one 
amounts to no Ouſter of his Companion, Jointenant. 
but it's a Severance of the Jointure, though 
he be in of the old Ule again. 

8. A Deed of Title to the Leſſor af the 
Plaintiff of a Vill, ſuppoſed (except Black- Entry upon 
Acre) the Statute of Limitation being plead- Exceprion, 
ed, and an Entry and Claim being offered hon 0 be 
in Evidence to avoid ir, they were put to fed. 
prove the Entry to have been in another 
Place than was excepted. 


What Matter may or muſt be pleaded, and what 
Matter may or muſt be given in Evidence, 


It is a Rule in Law, in all ſuch Actions Regu's. 
wherein one cannot plead, there the Mat- 
ter to be pleaded ſhall be given in Evidence, 
and found per Verdict; but where the Party 
may plead the ſame, is to be pleaded by 
him. Therefore in Ejectione Firme, Treſpaſs, 
Oc. in Action on the Stat. 5 R 2. cap. 7. 
and other perſonal Actions, a collateral War- Collateral 
ranty cannot be pleaded in Bar; but he ſhall Warranty gi. 
have the Benefit of it, by giving the ſame in ven in Evi- 
Evidence to a Jury, and the ſame is to be dence. 
found by Verdict of the Jury; ſo is Seymor's 
Caſe, 10 Rep. 97. That collateral Warranty 


O 4 may 


Condition to 
defeat a Free- 
hold found by 


J ury. 


Eſtop 
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found 
Jury. 
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may be given in Evidence on Not guilty 
pleaded in Ejectione Firme, becauſe in that 
and other perſonal Actions, that may not b: 
pleaded in Bar. 1 Bulſtr. 166, 167. Haywud 
and Smith, 10 Rep, 97. Seymor's Caſe, 1 Rey, 
Chudley's Caſe. fence 

The Jury may find a Condition to De. em 
feat a Freehold of Land, altho' it be not {MUpor 
pleaded ; but of Things in Grant, they muſt Wk: H 
alſo find the Decd of the Condition, 21 Ne! 
Aſſ. 14. or 1 

The Jury may find Eſtoppel, which can- are 
not be pleaded, and Eſtoppels which bind Nor I 
the Intereſt of the Land, as the taking a Win” 
Leaſe of a Man's own Land, by Deed in. 
dented, and the like, being ſpecially found Wi), 
by the Jury, the Court ought to judge ac-. Muho 
cording to the Special Matter. 2 Rep. 4. God. ben 
dard's Cale. are « 


Note, A. brought Eje&:one Firme againſt ber, 
B. who pleads Not guilty, and in Evidence Pla 
it appears that C. a Stranger had the beſt C 
Title; now the Court ought to direct the eie 
Jury to find for the Defendant, becauſe in Mud 
this Action the Plaintiff ought to make a {our 
good Title for his Leſſor, and ſo in open- {Wie 
ing of the Evidence for the Plaintiff, the N. 
Council for the Plaintiff uſually faith fo to . 
the Jury. Alias in Treſpaſs. Com. 431. 545-0 
546. 4. | Wh 


Wis! 


| f 
Kan 4 r 
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: lat Evidence the Jury ſball have with them 
2 after Evidence given. 
4 


» W The Jury may not carry any other Evi- 
%nce with them, but what is delivered to 
them by the Court, and ſhewn in Evidence, 
Upon Evidence to a Jury, to prove 7. S. to 
de Heir to V. S. The Court will not accept 
the Pedigree drawn by an Herald at Arms 
for Evidence, nor will ſuffer the Jury to 
. e it with them; it's but only Information 
4 or Direction, P. 8 Fac. B. Plumton and Ro- 
2 n. 
. If an Exemplification comes out of Chan- 
d 
. 


, of Witneſſes there examined upon Oath 


who are dead, the Jury ſhall have it with 
them; not ſo if ſome are living and ſome 

are dead, P. 10 Fac, B. Tomlinſon and Croke, 
If after Evidence given to the Jury at the 
the, and they depart, the Sollicitor of the 
e Plaintiff come to them and delivers to them 
t W: Church-Book, to take an Age which was 
2 eiren to them, in Evidence before at the Bar, 
ad there ſhewed to them, and after they 
ound for the Plaintiff; yet this ſhall not avoid 
tte Verdict, becauſe it was no other than 
2 sat was given to them in Evidence before, 
> Mar; and Farthing's Caſe. 


Woat ſhall be good Evidence to make Title in ſe- 
veral ſpecial Caſes. 


| A Verdict for the Leſſee is good Evidence 
ora Reverlion in Ejectment. Hardr. 472. : 
n 
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As toa Re- In Ejectment of a Rectory, the Evidence 
1 ta- was of the taking of Tythes only, and no! 
3 only Entry into the Glebe, and the Plaintiff wx 
no good Ei- nonſuit; ſo it was in Perry and Wheels, 
dence of Caſe. 1 Keb. 368. for a Rectory conſiſts of 
EjeQtment. Glebe and 'Tythes. Latch 62, Hems and 
Stroud. 
What Things A Parſon in the Ejectment of a Recor, 
a Parſon in (if he will make out his Title) muſt prove 
14 Admiſſion, Inſtitution and Induction; hi 
ad proncrong reading and ſubſcribing the Articles, ©: 
FR. and his Declaration in the Church of his 
ſull and free Aſſent and Conſent to all the 
Things contained in the Common-Prayer; 
and this muſt be proved co be done within 
the Time limited by the Statute, but he need 
not to ſhew a Right in him that preſente! 
him. 2 Keb. 48. Siderf. 221, Dr. Crawl 
Caſe. 
Inſtitution In Evidence, an Inſtitution without Pre. 
without Pre- ſentation, or Copy of it, was refuſed in 
ſentation pro- Court; albeit a Preſentation may be mad: 
Le no Ei- by Parol, but Proof muſt be made of it 
nce. Wil | 
Admiſſion, Inſtitution and Induction upon 
the Preſ:ntation of a Stranger, is a good Mat 
ter to bar him, who had Right in an Ej eu 
Nrme, and to put him to his Quare Impedi 
Sid. 221. Dr. Crawley's Cale. 
Evidenceas In Ejectment, the Defendant had a Le: 
co an Appro- of 4 Prebend made in tempore Hen. 8. and 
priation- _ enired; and he now claimed a Leaſe from 
a nominal Prebendary thereof, founded i 
the Cathedral Church of Lincoln. The Plan 


tiff claimed under Letters Patents 2 
Ng 
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nc King Fame I. and the Pole tion was accord. 
not WF ing to this Grant; and it was a Queſtion, 
was f they ought to ſhew how it came to the 
Foy they f a 
; Crown : But the Poſſeſſion having gone with 
of ir, the Court did preſume the Grant to 
and King Fames to be loſt, and judgment pro 
Quer. as in the Cale of an Impropriation : 
ry, Hales being Councel, it was inſiſted, the Im- 
die propciation was Preſentative till Ed. ꝗth's 
Time, and could not be appropriated with- 
Of out the King's Licence, quod Curia cenceſſit, 
and he could not produce the Licence; yet 
the WY becauſe it was enjoyed ever ſince Edward the 


er; ach's Time as Appropriate, the Court did 1n- 

bin WY tend a Licence, and that the Patent was loſt 

. before the Inrolment, and a Verdict accord- 

ted ingly, P. 27 Car. 2. Coterel's Caſe. 

90 In Ejectment for a Gras Fiſhing: On Not Where 2 
ailty, if the Plaintiff derive a Title as high ſtant Enjoy» 

Ie. , the” Abbies, he need not ſhew any Patent, r 

ho r Derivation from the Crown; but the con- 


ant Enjoyment is ſuffi-ient, unleſs one be 
*. oed by the Crown. 14 Car. 2. B. R. Sir Cbr. 
Guiſe and Adams. 


* In Evidence to a Jury at Bar, the Deſen- 
MM dent inade Title by the Feoffment of the 
li Lord M, to his Son in Law the Earl =—- 
on which there was no Livery nor Inrolment, 
< but boch lived together; but the Father was 
ani [<pute d Owner, and paid the Rates, and a 
on Wear after releaſed and confirmed to his Son 
ll 22d his Heirs; and this Title was oppoſed, 
an. becauſe there was never any Inception of 
on an Eſtate at Will, no Entry being proved by 
ing the Sc after the Deeds made. But per Cur, 


the 
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What Entry 
ſhall be in- 
tended, an 
need not be 
proved. 


Extent of a 
ReQory on 
Elegit, 


Defendant 
not to give 
in Evidence 
a former 
Mortgage 
made by him- 
ſelf. 


Long Poſſ:ſ- 
lion. 
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the Feoffment with future Conveyances is {if 
ficient, both living together, the Entry ſul 
be intended, and need not be ſpecially pm. 
ved; whereupon the Plaintiff was nonſuited 
M. 20 Car, 2. B. R. Dunaſton and Sir Ferm 
Mbicbcoat. 

In Berry and Mbeeler's Caſe in Ejectment, 
the Council excepted to an Extent, unde; 
which the Plaintiff claimed, becauſe after 
Execution of Fieri facias for Part, Elegit wy 
for the Whole, without mentioning any 
Thing levied by the former Elegit which te. 
cited the Fieri facias, but was returned Nili, 
ſed non allocatur. 2. It was further objected, 
That it appears, that more than a Moiety 


is extended: For it's ſaid, That the Defen. WM ;; 
dant was ſeized of a Rectory, of the Value 

of 1004, and other Lands appurtenant, qu Ir 
quidem Rettoria ſine terris Glebalibus is the apo 
Moiety. But per Cur, it may be underſtood Eri 
of the Church-yard, &c. diſtin& from other Mr 
Lands pertaining, and as long as the Ex. Nga 
tent continues, it cannot thus be denied bu Nin 
there is Glebe. M. 14 Car. 2. B. R. Berry and Ter 
I beeler. Lin 


In Ejectment, the Defendant ſhall not 5 
give in Evidence a former Mortgage or WW ul; 
Conveyance made by himſelf, and there. wie 
fore in ſuch Caſes, it's leſt for him that ¶ nc 
hath the former Mortgage, to get himſelt MW nz 
made Defendant before the Cauſe comes to WW der 
Trial. | this 

If an ancient Deed of Feofftnent be ſhew- 
ed, but not Livery upon it, it Poſſeſſion I le. 
have gone along with the Deed, this is good the 

| Evidence 
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Evidence to a Jury to find Livery, 2 Ros 
Rey, 132- : 

He which affirms the Matter in Iſſue, ought 
elt to make Proof to the Jury; and when 
the Priories were ſuppreſſed, a Commiſſion 
iſſued, and a Certificate upon this, upon all 
their Poſſeſſions, and their Values which be- 
longed to the Priories; and therefore it is Whether Par- 
good Evidence in Iſſue, whether Land was cel of a Prio- 
Parcel of the Priory or not, that no mention . Proof by 


1 - — ficate 
of it is in the Certificate. Lit. Rep. 36. upon the 


Commiſſion, 


Variance of the Evidence from the Declaration, 
or what Evidence ſhall be ſaid to maintam 
the Iſſue. 


In Ejectione Firme, if the Plaintiff declares Leaſe by 
upon a Leaſe made by two, and gives in two, md 
Evidence, that one of the Leſſors was Leſſee one was Leſ- 
for Life, the Remainder to the other; this ſor for Life, 
z a material Variance from the Declaration, 2 5 
in as much as this is only the Leaſe of the ; 
— for Life. 2 Rolls Abr. 719. England and 
Ing. | 

So if a Man declare a Leaſe by two, Leaſe by 
where one had nothing in the Land, and ſo two, where 
id as to him; yet this is a material Vari. gr had ne- 
ance, id. ibid. So if a Man declare of a Leaſe 2 * 
made by Baron and Feme, and gives in Ev ii.. 
dence a Leaſe made by the Husband only, 
lnis is a material Variance. 

So it is, if a Man declare of a joint By joint 
Leaſe made by two, and it appearech upon Leale, and 
the Evidence, That the two Leſſots were they are Ke. 


nant in Com- 
Tenants mon. 


— 
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Copartners. 


The Acres 
and Leaſe of 
4 Moiety. 
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Tenants in Common, and fo ſeveral Leaſe, 
this is a material Variance. But otherwiſe i 
is, it it appear upon the Evidence, that (he 
two Leſſofs were Copartners, for this is one 
Leaſe heing made by them. Cr. Fac. 16, 
Mantler's Ce. 

lf the Declaration be of a Leaſe of Three 
Acres, a Leaſe of a Moiety in Evidence 
will not maintain the Declaration, for it j: 
not the ſame Leaſe; but in Seabright's Caſe, 
B. R. 40 El, and Cooper and Franckling's Cale, 
14 fac. Ejectione Firme of 20 Acres, the 
Jury fornd him guilty of the Moiety, and 
Not guilty of the Reſidue, the Plaintiff ſhall 
have judgment againſt, Plowden 224. Brale 
and Right's Cale. 

The Declaration in Ejet{ment was of 2 
Fourth Part, of a Fifth Part, in Five Parts to 
be divided; and the Title of the Plaintiff 
upon the Evidence was but of a Third Part, 


- of a Fourth Part, of a Fifth Part in Five 


Parts to be divided, which is but a Third Part 
of that which is demanded in the Declara- 
tion: And it was faid, the Plaintiff cannot 


Verdict to be have a Verdict, becauſe the Verdict in ſuch 
taken accord- a Caſe ought to agree with the Declaration; 


ing to the 
Title. 


Variance as 
to Time. 


but per Cur', the Verdict may be taken accord: 
ing to the Title, and ſo it was. Qu. how the 
Habere fac Poſſeſſion” in ſuch Caſe ſhall be 
executed. Sid, p. 229. Ablett and Skinner, 
The Plaintiff declares of a Leaſe made the 
14th of January, 30 El. Hab. from the Feall 
of Cbriſi mas then laſt paſt, for Three Yeats, 
and upon the Evidence the Plaintiff ſhew- 


ed a Leaſe bearing Date the 13th of Fan- 
1 atm 
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ulm am. And it was found by Witneſſes, 
that the Leaſe was ſealed and delivered upon 
the Land the 13th Day. Per Cur', Notwith- 
{anding this Variance, the Evidence is good 
enough to maintain this Declaration, for if a 
Leaſe was ſealed and delivered the 13th Day, 
it was then a Leaſe of the 14th. 4 Leon, p. 14. 
Farce and Foſter. 

The Plaintiff declared in Ejectment of Evidence of 

100 Acres of Land, and ſhewed his Leaſe in fewer Acres 
Evidence of 40 Acres. And it was urged, e 
That he failed of his Leaſe, for there was no 
ſuch Leaſe, as that whereof he did count. 
But per Cur”, it is good for ſo much as was 
contained in his Leaſe, and for the Reſidue 
the Jury may find the Delendain Not guilty. 
Wl Cr. Eliz. p. 13. Guy and Rand, and yet it is 
held, 2 Rolls Abr. 72. Brown and Elli. 

If the Plaintiff declare in Ejectment upon 
't, : Leaſe for Years of Three Acres, and in 
Evidence he ſhews but a Leaſe of a Moiety, 
this is a material Variance, for it is not the 
la. ſame Leaſe. Ejectione Firme of ſo many Ejectment of 
not Acres of Meadow, and ſo many Acres of Meadow and 
ach paſture. Upon Not guilty, the Jury find a Paſture, and 
Demiſe de Herbagio and Pannag io of ſo many the Evidence 


rd. Acres; the Queſtion was in 1/heeler and Toul- En 
nd Paxnegi 
re ITE Caſe Hard. 330. If this Evidence ſhall ; 8 


maintain the Iſſue, the Court inclined it did 
te bor Ejectment doth lie of a Leaſe of Her- 
s bage, and then by the ſame Reaſon the 
Plaintiff ought to declarg accordingly, and 


6 Herbage doth not include all the Profit of the 
„Lil, but part of it. 


The 
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Joint-Leaſe The Declaration was of a Joint-Lelt 

by Tenants in made by Two, and on Evidence it appeyr 

Common. they were Tenants in Common. By Thun 
Juſtices againſt One, it is good. Cro. Fac, 15 
Mantle's Caſe, 83. 

Ejectment was of Lands in Oxenbope, wy 
the Witneſſes upon Examination did ſuen 
there were Two Oxenhopes, Upper and N 
ther, without Addition; and upon this th 
Plaintiff nonſuited at York Aſſizes. 

If a Man declare of a Leaſe made by M 
ron and Feme, and gives in Evidence a Le 
made by the Baron only; this is a materi 
Variance. 

Note, The Day of the Filing of the De 
claration in the Ejectment may be pine 
in Evidence, where the Demiſe is laid the 
_ Term. Vide Syderfin, p. 432, Per Dyn\ Þ; 
Cale. 


of Demurrer to the Evidence. Di 


Demurrer cn It was held by all the Court upon Evidenc E 
Evidence. to a Jury, That if the Plaintiff in Ejeclin ot 
| Fire, or othet Action, gives in Evidence any Ml 
Matter in Writing or Record, or a Sentence th 

in the Spititual Court. (as it was in this Cal) in 

and the Defendant offers to demur thereupon, a 

the Plaintiff ought to join in Demurrer, o MW n 

waive the Evidence, becauſe the Defendant de 

ſhall not be compelled to put a Matter ol 

Difficulty to the Laygents, and becauſe there ® 

cannot be any Variance of a Matter in Wi A 

ting; but if either Party offer to demur upd 

any Evidence given by Witneſs, the other, th 


unleſs he pleaſeth, ſhall not be compelled v 
I jon 
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join, becauſe the Credit of the Teſtimony 
is to be examined by a Jury, and the Evi- 
dence is uncertain, and may be enſorced 
more or leſs. But both Parties may agree to 
join in Demurrer upon ſuch Evidence, and if 
the Plaintiff produce Teſtimonies to prove 
any Matter in Fact, upon which a Queſtion 
ariſeth, if the Defendant admit their Teſti- 
monies to be true, he may demur: 


not demur upon Evidence ſhewn in Writing 
or Record for the King, unleſs the King's 
Council will thereunto . But the Court 
in ſuch Caſe ſhall charge the Jury to ſind 
ſuch ſpecial Matter; but this is by Prerogative, 
who may waive the Demurrer, or take Iſſue 
at his Pleaſure. Cro. Elix. 751. Midlet and 
Baker, 5 Rep. 104. Baker's Cale. 

And in 1 Inſt. p. 72. If the Plaintiff in 
Evidence ſhew any Matter of Record, or 
Deeds, or Writings, or Sentence in the 
Eccleſiaſtical Court, or any other Matter of 
Evidence by Teſtimonies of Witneſles, or 
otherwiſe, whereupon Doubt in Law ariſeth, 
and the Defendant offer to demur in Law 
thereupon, the Plaintiff cannot refuſe to join 
in Demurrer, no more than in Demurrer on 
a Count, Replication, & c. and fo, e Converſo, 
may the Plaintiff demur in Law on the Evi- 
dence of the Defendant: But the King's 
Council ſhali not be inforced to join in De- 
murrer. A Demurrer to Evidence never de- 
nies the Truth of the Fact, but confeſſeth the 
Fat, and denies the Law to be with the Party 
that ſhews the Fact. Plowd. Newis and Scho- 


laftica's Cale. 
P If 


But in I th king 
the Caſe of the King, the other Party may Caſe. _ 
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If a Demurrer be upon the Evidence, 
Evidence ought to have enter'd verbain 
Keb. 77. 


Demurrer to Evidence. 


A Demurrer to an Evidence is, when th 
+7 05m Party that doth demur upon it doth demay 
what. the Judgment of the Court, whether the My 
| ter given in Evidence be ſufficient (admittn 

it to be all true) to find a Verdict for th 

Plaintiff upon the Iſſue that is joined betwen 

him and the Defendant. Paſch. 21 Car. 1. Bl 

And when ſüch Demurrer is taken, the Plan 

tiff and Defendant muſt agree the Matter i 

Fact in Diſpute between them , othernil: 

the Court cannot proceed to determine the 

Matter in Law, but there muſt be aj Vm 

de novo to try it. And the Judges of th 

Matter of Court cannot try a Matter of Fact in Cu- 
nan be ſtion upon a Demurrer to an Evidence, 1 
Te therefore the Plaintiff and Defendant mul 
agree upon it, and conſeſs it, for elle the 

Court will not proceed to deliver their Op 

nions touching the Matter in Law demurre 

upon. And upon the Demurrer the Jay 

are to be diſcharged, and not to paſs upan 

the Trial, but the Matter of Law (in Qu 

ſtion) upon the Demurrer is referred to ti 

Judpes. 

Matter in Law is not to be given in Ev 

dence, and the adverſe Party may demur t 

| ſuch Evidence. 3 H. 6. 36. 


ll > 
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In a Demurrer upon Evidence, the Party There muſt 
demurred unto may demand Judgment ot the Þ* <oiourad'e 
Court, whether he ought to join in the De- 2 * 
murrer or not; for if there be not a co rer Strelle che 
lourable Matter for to ground the Demurrer Court wi!l 
upon, the Court will not force the Party to not force to 
- in it, but will over-rule it. 23 Car. 1. Join. 

B. R. 

The uſual Courſe is, when there is Demur- The uſus! 
ter upon the Evidence, to diſcharge the Jury; Cov ie when 
and if Judgment be given for the Plaincift, ow . . 
to have a Writ of Enquiry of Damages; tho 671 Aſlan wa: 
formerly when the Jury by the Demurrer 
were diſcharged of the Iſſue, yet would aſſeſs The Jury to 
Damages conditionally if the Judgment ſhould aſſeſ Dama« 
be for the Plaintiff. Cro. Car. 143. Darroſe B. condi- 
and Newbott, And fo it's ſaid per Reg', upon — 
Demurrer to an Evidence, the Court did di- 
ret the Jury who ſhould have tried the Iſſue, 
if the Demurrer had not been to find Da- 
mages for the Plaintiff, if upon arguing the 
Demurrer the Court ſhould give Judgment 
lor him, Paſch. 23 Car. 1. For the Jury may 
conſider of the Matter of Fa& which ſhould 
have been tried, if the Evidence had not been 
demurred unto. 

Upon Evidence in Ejectment it was reſol- If the Plain- 
ved per Cur”, That if the Plaintiff in Evidence tiff ſiew any 
any Matter in Writing or of Record, after in 
or any Sentence in the Eccleſiaſtical Court, be pam, = 
upon which a Queſtion in Law ariſeth, and which « Que: 
the Defendant offer to demur in Law upon ſtion in Law 
, the Plaintiff may not refuſe to join in ait ch, and 

urrer, but he ought to join in Demur- th Defendant 


er, or waive his Evidence. So if the Plain- Fes a 


produce Witneſles to prove any Matter in not refuſe to 
2 2 Pact, juin. 
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So of a Mat- Fact, upon which a Queſtion in Law ariſeh, 


ter of Fat on if the Defendant admits their Teſtimony u 


which Law 


ariſech. be true, there alſo the Defendant may demu 


in Law upon it; but then he ought to admit 
the Evidence given by the Plaintiff to be true, 
and the Reaſon is, becauſe Matter of Lay 
ſhall not be put into the Mouth of the Ly. 
gents. So may the Plaintiff demur upon the 
Evidence of the Defendant, mutats mutani, 
5 Rep. 

King's Coun- But if the Evidence be given for the King 
cilſhallnot in Information, or any other Suit, and the 
wa or aq Ao Defendant offers to demur upon it, the King! 
Ow. Council ſhall not be compelled to join in De. 
murrer ; but in ſuch Caſe the Court may d. 
rect the Jury to find the ſpecial Matter, and 
upon this they ſhall adjudge the Law. Bu 
this is by the King's Prerogative, who allo 
may waive Demurrer, and take Iſſue at his 
Pleaſure. 5 Rep. 104. Baker's Caſe. 

Demurrer upon Evidence cannot be for 
a Thing which the Jury may know of their 
own Coniſance. 1 Levin. 87. 

If there be a Demurrer to an Evidence, the 
Fact is to be returned upon the Record, and 
appear to the Court, ſo that they may de- 
termine whether the Evidence appearing be- 
fore them is ſufficient to maintain the Action, 
which if it doth, they thereupon give Judg. 
ment for the Plaintiff, if not, then for the 
Defendant. 

Vide Allen Rep. 18. Wright and Paul Pindz. 

As for Precedents of Demurring to the Ex 
dence. Vide the laſt Part of Trials per Pais 


Ex- 


. e 22 2 Hd ccA©FrH 
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E xemplification of a Verdict. 


A Verdi& againſt one, whom either the 
Plaintiff or Defendant claims, may be given 
in Evidence againſt the Party fo claimed. 
Comra, if neither claim under ir. Mich. 1656. 
B. R. Duke and Fentres, 

If a Verdi& paſs for Two Defendants, al- 
though by Default of one's not putting in Bail 
they may not have Judgment, yet they may 
exemplify their Verdict, to give this in Evi- 
dence to another Jury. 2 Rolls Rep. 46. Den- 
i and Bremblecot. 

In Ejectment brought by a Reverſioner, or 
Debt upon the Statute of Tythes, Edw. 6. 
brought by a Proprietor of Tythes, after a 
Verdit at Law; the Leſſee or the preſent 
Proprietor, the Reverſioner of the Lands or 
Tythes, ſhall have Advantage of the Verdict, 
and give it in Evidence: And the Reaſons 
are, becauſe they cannot be immediate Parties 
to the Action or Suit, for that muſt be proſe- 
cuted by the Leſſee or preſent Tenant, and 
they may give in Evidence, as well as the 
Plaintiff himſelf. Hard. 2 Rep. 472. 


P 3 CHAP. 
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CHAP. XII. 


Rules for Learnin recial Verdicts. 

 Fſtoppels found 55 7. og and bow ty 
ſmall bind, Ihat is a material Variance he. 
rween the Declaration and Verdict. Of Pri. 
ority of Poſſeſſion. Where the ſpecial Con 
cliſion of the Verdict ſhall aid the Imperfe. 
tiins of it. Where, and in what Caſe, 
the Verdicts make the Declaration good, 
Verdict ſpecial token according to Intem, 
Difference where the Verdict concludes ſpeci. 
ally on one Point, and where it concludes in 
gereral, or between the ſpecial Conclufun 
of the Fury, and their Reference to the 
Court, Circumſtances on a ſpecial Verditt, 
reed mot be preciſely — 4 Where the 
Judges are not bound the Concluſion of 
the Jury. Of Certainty and Uncertainty in 
4 ſpecial Verdict, Of the finding Quo ad 
reſiduum, Certainty or Uncertainty in Re 
ference to Acres, Pariſhes, Vills, Place. Of 
Verdict being taken by Parcels, How the 
Fjett ment if a Manor to be brought. Of 4 
Verdict, on other Leaſe or Date than is dt. 
clared upon, which ſhall to be good or not. Of 
the Jurics finding Parcel. Where Verdict ſhal | 
be good for Part, and void for the Reſidue. 
The Time of the Ent of the Plainiiff's 
Lear, where material. Möbere the Jun 
0g t 10 find an attual Ouſter on bim oy 


. TID 


EL Sion... Fea oe Bp. oa ant © EM me 
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had the Right. Prout lex poſtulat, bow 
to be 8 Where, and in what Caſes, 
ſpecial Verdict may be amended. 


A General Verdict. 


F at a Trial at Bar there be Matter in 
Law, and the Judges agree to it, and fo 
the Jury do not find it ſpecially, but give a 
general Verdict, the Judgment ſhall be ac- 
cording to the Verdict, and cannot be ſtay d. 
1 Bulſtr, 118. Platt and Sleep. 

Ejectment of Seven Meſſuages five Tene- 

ment is, is ill aſter a general Verdict; and it's 
il on Demurrer ; but this might have been 
helped by taking Verdict of either. So it is 
where Ejectment is de Meſſuagio & Tenemento, 
it's ill after a general Verdict, 2 Keb. 80, 82. 
Burbury and Noman. In this Cafe the Verdict 
was general for tlie Plaintiff for the Meſſu- 
ages, and Non Culp for the Tenements, it 
ſeems it had been good. But Hales Chief 
Baron refuſed to allow of ſuch finding in 
the Home Circuit, And it was faid by the 
Court, as this Caſe is, the Plaintiff may not 
aid himſelf per releaſing of Part, as perhaps 
he might, had there been Lands alſo in the 
Declaration. 295 Meſme Caſe. 

But firſt, 1 ſhall ſer down Two or Three Councilto 
Things obſervable as Rules or Directions of ſubſcribe the 
= Yor , in reference to ſpecial Ver- Queſtion | 

It was made a Rule of Court, That in Special Vere 
finding of ſpecial Verdicts where the Points dict. 
are ſingle, and not complicated, and no 


P 4 ſpecial 
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Of finding 
| Deeds in hes 


verbs. 


A rachment 
auainſt rhe 
Defendant, 
becauſe he 
ond not 
bring in his 
Eyticnces, 


ſpecial Concluſions; the Council, if requ. 


e Sancti Mich. Archang tunc ult preterit 
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ed, ſhall ſubſcribe the Points in Queſtion 
and agree to amend the Omiſſions or Mi 
ſtakes id the mean Conveyances according tg 
the Truth, to bring the Points in Queſtion 
to Judgment. It was likewiſe order'd in 
Rolls Time, That the unneceſſary finding of 
Deeds in hc verba upon ſpecial Verdict, 
where the Queſtion reſts not upon them, 
but are only derivative of Title, ſhall be ſpa- 
red and found briefly according to the Sub- 
ſtance they bear in reference to the Deed, be 
it Feoſſment, Leaſe, Grant, &c. 

Note, In 2 Rolls Rep. 331. An Attachment 
was awarded againſt the Defendants, becauſe 
they would not bring in their Evidence for 
to have a fpecial Verdict in Epedione Firme; 
and this by the Courſe of the Court, becauſe 
there is no other Remedy. 


Entry, Demiſe, and Ejectment, found by 
ſpecial Verdict. 


Ft qu idem T. K. intravit in tenementa in. 
Fruſcriptꝰ, & fuit inde ſeit” prout Lex poſtulat' qd 
idle . K. [ic inde ſeit exiſten poſtea ſcilt vice- 
imo die pd menſis Octob Anno decimo ſexto ſu- 
predict” dizailit prafat? G. C. tenementa ila cum 
pertin in narratione pred! mentionat” habend & 
renend” tenementa illa cum periin' ead G. C. 4 


ſq; fuem &. terminum quinq; Amnorum extunc 
5 7 » 5 7 . 5 . 4 
prox? ſequis & plenaris complend? & fiend , 
ac qd wiriute ejuſdem dimiſſioni idem G. in te. 
ue u ils cum pertin intravit & fuit inde poſe 
SR e pos; 
ſelionar* qd ipſe præfat G. fc inde poſſeſſonat 


exiſt en 
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Alen prædicꝰ F. G. poſtea feilt eod' 20 die 
DA Anno decimo ſexto ſupradict'ꝰ in ead” tene- 

a cum pertin in & ſup” poſſeſſionem inde in. 
vit & ipſum a firma ſua prædiqt ejecit. Sed 


Hum, Cc. 


As to the Rules of ſpecial Verdict. 


ke being ſpecially found by the Jury, the 
ourt ought to judge according to the ſpe- 
ial Matter; for che Eſtoppels regularly muſt 
de pleaded, and relied upon by apt Conclu- 
on, and the Jury is ſworn ad veritatem dicen- 
lm; yet when they find weritatem factu, 
hey purſue well their Oath, and the Court 
uphe to judge according to Law. So may 
the Jury find a Warranty, being given in 
Evidence, tho? it be not pleaded, 10 Rep. 97. 
ide ſupra tit, Evidence, And if the Jury 
nd the Truth, the Court ſhall adjudge it to 
be a void Leaſe. Vide Cro. Elix. 140. Sutton 
and Rawlins's Caſe. 


red for the Defendant, the Plaintiff 
have Judgment, as in Coryton's Caſe. J. Hib- 
in was ſeiſed in Fee of the Lands in Queſtion, 
and by his Laſt Will deviſeth unto!A. H. Leſſor 
ol the Plaintiff, if my Son T. H. happen to 
- Wie no Iſſue Male after the Death of my 
ite; and if he have Iſſue Male, then 5 J. 
Nobe paid to 4. H. The Deviſor died ſeiſed, 
P leaving 
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m. Eſtoppels, which bind the Intereſt of the Eſtoppels 
Intereſt of the Lands, as the taking of a found by the 
labs own Land by Deed indented, and the Jury. 


In Eje&ment, if it appear by the Record Priority of 
of a ſpecial Verdict, that the Plaintiff had Poſſeſſion 


Priority of Poſſeſſion, and no Title be Fon good Title 
al ; 
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not argued, becauſe it appears by the Re 


cial Verdict in Eje&ment, ſed utrum the Entry 
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leaving Iſſue, Thomas, who had R. Iſſue Male 
Ame the Wiſe of the Deviſor ſurvives hin, 
and after dies; and they find that A. and 
Elix. were Siſters and Coheirs of the ſaid R 
the Iſſue Male, who died without Iſſue 
And they found the Entry of the Leſſor of 
the Plaintiff, and the Leaſe to the Plaintiff 
prout in the Declaration; and that the De. 
fendant as Guardian to A. and Elix. ouſted 
him. The Points in Law in this Caſe were 


J 


ne 
pai 
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cord, that the Leſſor had Priority of Poſſe. 
fion, and there is not any Title found for 
the Defendant: For though it be found that 
A. and E. were Coheirs to the Iſlue Mae, 
that is to no Purpoſe, becauſe it was not found 
that. they were Heirs of the Deviſor; and 
the Eſtate Tail (admitting it were ſo) appear 
to be ſpent by the Death of Thomas Hibli 
without Heir Male, and ſo they had no Ti 
tle; and then the Priority of Poſſeſſion only 
gives 2 Title to the Leſſor of the Plain- 
tiff againſt the Defendant and all the Worll 
beſides, but only againſt che Heir of the Ds 
viſor, 2 Sanders 112. Allen and Rivington. 

In Bateman and Alen's Caſe there was ſpe 


of the Defendant upon the Matter be lawiu 
or not, they pray Advice. And if the Es- 
try were lawful, the find for the Defendant, 
if not, &. Now foraſmuch as in all thi 
Verdi& it is not found that the Defendant 
had the primer Poſſeſſion, nor that he en. 
ter'd in the Right, or by the Command dl 
any who had Title; but it is found hee 

ter*d upon the Poſſeſſion of the Plaintiff * 
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ut any Title, his Entry is not lawful, and 
te Plaintiff had good Cauſe of Action 
ozinſt him, Wherefore the Plaintiff ſhall 
over, and ſo held all the Court; where- 
re they would not hear any Argument as to 
Matter of Law. But if the Concluſion of 

Verdict had been /, &c. whether the 


Entry of Hill and his Wife were lawful or 


x, then the Judgment ſhould have been 
on Matter in Law ; for that it ſhould be 
ended that the Defendant had Title, if 
he Leſſor of the Plaintiff had no Title, and 


t the Plaintiff had not Cauſe of Action, 


ut now not. Craw and Ramſey, Vide infra, 
u. El. 437. Bateman and Allen. Plo. Nervus 
, Schola ica. 

Special Verdict finds V. B. ſeiſed, and de- 
led the Reverſion of all Meſſuages (ex- 
zptin D.) to the Heirs of the Deviſor, and 
hat 75%. B. was Brother and Heir, and en- 
rd and leaſed to the Plaintiff till the De- 
endant ejected him, and have found no Ti- 
e for the Deſendant: Now being there is no 
tle found for the Deſendant, nor of what 
Land this Ejectment was, (viz.) That it was 
not of that deviſed before the Verdict, is im- 


perſe&t, and otherwiſe the Plaintiff muſt have 


had Judgment upon the prior Poſſeſſion. 

In Craw and Ramſey's Caſe, 2 Vent. 3. the 
uy find that Patrick, who was the Iſſue born 
n England, enter d and was ſeiſed, but that 
he, Anno Dom. 165 1. did bargain and fell, 
vtute cujus the Bargainees were ſeiſed praut 
Lex poſtulat, and then bargained and fold it 
n 1662. Mild and Archer were of Opinion, 
That the Plaintiff could not have Judgment 

upon 


219 


220 The Law of Ejectments. 


upon that Verdict, for that they and their 
Bargainees ſeiſed prout Lex poſtulat; but they 
find the Defendant enter'd, and fo the primy 
Poſſeſſion is in him, which is a good Title 
againſt the Plaintiff, for whom none is ſound, 
it being not found that Patrick enter 
But Tirrel and Vaughan ſaid, It ſhall be in. 
tended that Patrick enter'd ; for a Verdid 
that leaves all the Matter at large to the 
Judgment of the Court, will be taken ſome. 
Intendment. times by Intendment, as well as where the 
Jury conclude upon a fpecial Point, Ch, 
Fac. 64. The Jury find an Incumbent te. 
ſigned, it ſhall be intended the Reſignation 
was accepted. So Hob, 262. And where 
Proxt Lix pe- they find the Bargainees ſeiſed prout Lex ju 
fiulat. ffulat, that doth not leave it doubtful, whe 
ther ſeiſed or not ſeiſed, but whether by 
If the D:f:n- Right or by Wrong, for Seifin muſt be taken 
dant heth pri- as found expreſly, neither do they find any 
_ FED other in Poſſeſſion ; yet however, if the De- 
"tne tendant had primer Poſſeſſion, he ſhall not 
Judgment if have Judgment, if no other Title be ſound 
no other Ti- for him, as in Cro. Car. 57. Hern and Ala 
tle be found The Husband makes a Feofſment in Fee 
for hin. with Warranty, and takes back an Eſtate to 
him and his Wite for their Lives, Cc. The 
Husband dies, the Wife enters ; the Queſtion 
was, If the Entry of the Wife ſhall remit to 
the Eſtate-Tail? But the Jury find the Hil 
band was ſeiſed prout Lex poſtulat, but no Ent!) 
by him; and no Remitter can be wrought 
without an Entry. 2 Bulſt. 31, 32. 

Ejedtione Firme of the Rectory of M. of the 
Leaſe of Henry Fowler, and that the Leſlor 
was preſented by the Lord Windſor = 

| 6 
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Deprivation of A. L. Upon Evidence it ap- 
i peared, That the Advowſon was the Inheri- 
Wl tznce of the Lord 1ind/or, who granted the 
nexe Avoidance thereof to Dr. G. The 
Church became void. Fowler, Father of 


" Henry, by Simony procures Henry to be pre- 
in ſented, who was inſtituted and inducted; 
Jig 2nd ſo the King preſented A. L. who was 


the afterwards deprived. But Ten Days before, 

Richard Fowler procures a Grant of the next 
Avoidance to J. S. and procures F. S. to 
Cn bpeſent Henry Fowler. Per Cur, his Preſenta- 
tion is meerly void, he being diſabled ever 
non Ker to take the ſame Place; and every one 
der abo is in Poſſeſſion hath good Title againſt 
„ im and his Leſſee, ſo as the Plaintiff cannot 

i maintain this Action. Cre. fac. 53 3. Booth 
and Rich, Potter, | 

If the Plaintiff hath not Title according 
to his Declaration, he cannot recover, whe- 
De. ter the Defendant hath Title or not, and 
whether he be a Diſſeiſor or not; as where 
und Infant makes a Leaſe at Will, who enters 
ind ouſts the Plaintiff, and the Plaintiff 
ings Ejectment. Vide 1 Leon. 211. Cotton's 

e. 

Eject ions Firme was brought upon a Leaſe 
made by Roan of the Rectory of, Cc. Spe- 
+ told 04! Verdict found : Glover put in a Caveat to 
Hul de Biſhop in the Life of the Incumbent; 
try the Incumbent dies, and afterwards by the 
not Preſentation of Mantle, Morgan was inſti- 
uted. And after Vingfeild preſents Glover, 
c he fſ bo was inſtituted and inducted; and after 
elo de King preſents his Clerk Roan, who was 

nduſted ; and after Morgan was inducted ; 
De- and 
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Declar' on 
Five Years, 
Jury found 
but Three 
Years, 


tiff, who upon the Entry of the Defenday 


which is Five Years, and the Leſſor's Interel 
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and after Roan enters, and lets to the Plan 


brought his Action. Now Morgan was in 
ſtituted, and after Glover was inducted, whi 
was void; but by that he had the poſſe 
ſion, and afterwards Roan the Preſentee gf 
the King is inducted; and after Morgan i 
inducted; and after Roan enters, and Gl 
enters upon him : The Queſtion was, Whi 
had better Poſſeſſion, Roan or Cle; 
Per tot Cur', Ron had the better Poſſeſſion 
if it be admitted that the King had not any 
Title to preſent; for though Glover had the 
firſt Voſſeſſion, yet his Poſleflion was deſea. 
ed by the Induction of Au who hat 
the true Right; end then when Roan enten 
upon him, he had the fiſt Poſſeſſion, and 
better Right againſt any other præter My. 
an, and by Conſequence the Action will lis 
y the Leſſee of Roan againſt Glover. Moor 191, 
Hitt born and Glover. 

Ejectment, and declares upon a Leaſe for 
Five Years; and upon Not guilty, the Jun 
finds that the Leſſor of the Plaintiff had on- 
ly a Term for Three Years, & %, &c. Hal 
and Wild held this Verdict to be againſt the 
Plaintiff, for the Judgment ſhall be, That the 
Plaintiff ſhall recover Terminum ſuam prædict, 
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doth not continue fo long: And perhaps the 
Defendant may be him in Reverſion after the 
Three Years ended, and then by this Mean: 
the Leffor of the Plaintiff ſhall recover the 
Land for Two Years more than he had 
Right to hold it. 2 Levin. Roe werſus Wi 
liamſon. = 


o 3 An HH => - rm» 
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On ſpecial Verdict it was found that ie 
was Copyhold, Parcel of the Manor of 5. 
gemiſable for Three Lives, and that by the 
Cuſtom of the Manor the fuſt Name in 
the Copy ſhould enjoy it during his Life, & 
ſucceſſive 3 and that the Lord A. granted it 
66 Copy to Alice K. R. W. and J. V. her 
dons for Three Lives; that R. V. made Waſt 
in cutting down Timber-Trees. Lord A. 
ſeized it, and granted it by Copy to the 
Leſſor of the Plaintiff for his Life, and after 
licenſed him to let Tenements infra ſcript 
i quibus, Cc. for Five Years, if J. the Lef> 
ſor of the Plaintiff fo long lived; that he let 
tothe Plaintiff for Three Years, who enter'd, 
ind the Defendant ouſted him. Et , ſuper 
nen man, Cc. per Cur, inaſmuch as it is a good 
Leaſe made to the Plaintiff, and no Title 
at all appears for the Defendant, but that he 
enter d u the Plaintiff s Poſſeſſion, and 
not by d of any who had Right, 
although there were ſome Matter between the 
Plaintiff and the firſt Copyholder, yet Judg- 
ment ought to be pro Quer. Cro, Fac. 436. 
Workdge and Benbury. 
So in Powel and Goodard's Caſe, Trin. 


21 Car, 2. B. R. in Ejedment, ſpecial Verdict 
finds N,. G. ſeiſed in Fee, and deviſed that 


p. and J. G. ſhould be Truſtees, and take 
the Profits till the full Age of H. G. whom 
he makes his Heir. . G. doth authorize his 
beoffees to ſell fo much of his Lands for Pay- 
ment of Debts and Funeral Charges as in 
their Diſcretions ſhall ſeem meet. The Feof- 
des for 80 J. Leaſe for 99 Years to begin 


ater the Death of R. G. and his Wife, to 
| Threa, 
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Three, One whereof is Leſſor of the Plz 
tiff: It was found at the Time of the de 
that all the Debts were paid. Per Cur, the 

T7 Fee being given away from the Heir of th 

brewer! © * Deviſor, Priority of Title is a ſufficient pe 
cient Title. ſeſſion, unleſs ſome Title be found for thy 
Defendant ; and primer Poſſeſſion is gow 
where neither Party hath Title. And in ti 
Caſe the Leaſe was adjudged void, the Tn 
ſtees not being enabled to ſell farther than t 

ſatisfy Debts. 
Where | In Walls's Caſe, Stiles Rep. 291. ſpeci 
mer Poſſeſſion Verdict was on a Copyhold Cuſtom, the pr 


13 mer Poſſeſſion will make a Diſſeiſin, il H 
= Cuſtom be not well found. It was not found ac 
in that Caſe that the Land was demiſae d 

according to the Will of the Lord, and ter 

it may be Free Land, and the Cuſtom di . 

not extend to it; nor is it found that e ter 

Parties to whom the Letter of Attorney the 

was made to ſurrender, were cuſtomory Te 5; 

nants, and then the primer Poſſeſſion by te cep 

Defendant will make a Diſſeiſin; and judęin 

ment pro Quer. | 11 

In Ejedtment, In Eje&ment, prior Poſſeſſion is a good Ti fe: 
rior Poſſeſ= tle againſt the King's Preſentation, but no p,, 
1 — * ſo in a Quare Impedit; for there the IncumM jr, 
K+ King's bent oughe (although Defendant) to make A1 
Preſentation, Title againſt the King's Preſentation wich de 
not ſo in a out Title, as is the Book 7 H. 4. 31: but n 
Quare Impedit. the Incumbent be in by Entry of his owl te 
Head, without Preſentation, it is not ſaf. c, 
cient in either. 1 Keb. 503. Brown aul du 

Spencer, the 

3. T ety 

Co 
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3. The ſpecial Verdict is good, Si conflare $i cunſtare po- 
Merit, that it is the ſame Place and the 7e, that it iò 
me Land in the Declaration mentioned, 595555 aig 
Ithough it be not found expreſly ; and al. 8 
tough the Jury find not that it is the ſame 
Land in the Declaration mentioned, yet if 
they find the Entry and Ejectment accord- 
ing to the Declaration, it is ſufficient; and 
therefore the Miſtake of a Letter, or Addi- 
tion of a Word, ſhall not hurt the Verdict, 
di conſtare poterit, Cc. Siderf, p. 27. Hoare 
and Dix. | 
4. In many Caſes the ſpecial Concluſion The ſpecial 
of a ſpecial Verdict ſhall aid the Imperfe- Concluſion of 
ctions of it. If the Jury find a ſpecial Ver- 3 mo 
dit, and refer the Law upon that ſpecial Mat- the Imper fe- 
ter co the Court, although they do not find &ions of it. 
iny Title for the Defendant, which is a colla- 
teral Thing to the Point which they refer to 
the Court, yet the Verdict is good enough; 
or all other Things ſhall be intended, ex- 
cept this which is referred to the Conre, As 
in Ejectment, if the Plaintiff declare upon 
3 Leaſe made by A. and the Jury find a 
ſpecial Verdict and Matter in Law upon a 
Power of Revocation of Uſes by an Inden- 
ture and Limitation of new Uſes, and then 
{Leaſe for Years made to the Plaintiff by 
the Leffor in the Declaration, and another 
m which there is a perfect Variance. But 
they conclude the Verdict, and refer to the 
Court, whether a Grant of a new Eſtate 
bund in the Verdict be a Revocation of 
the firſt Indenture or not? The ſpecial Con- 
duſion ſhall aid the Verdict, ſo that the 
t cannot take Notice of the Variance 


Q de 
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between the Leaſe in the Declaration and 
the Verdict, becauſe the Doubt touch 
the Revocation is only referred to the Court 
And although they refer to the Court, whe. 
ther this be a Revocation of the firſt In. 
denture, and not of the former Uſes, or Li. 
mication of new Uſes, at it ought to be; yet 
Ident. in a Verdict this is good, for their Intention 
appears. But where the Jury find ſpeci. 
Where the ally, and furthermore conclude againſt Lay, 
Verdict is the Verdict is good, and the Concluſion 5 
good, and the ill, and the Court will give Jugment upon 
Concluſion ill. :he ſpecial Matter, without having Regard 
to the Concluſion of the Jury, 5 Rep, 9) 
Litt, Rep. 135. 2 Keb. 362, 412. II Rey. 10. 
Diverſity be- Moor 105, 269. So note this Diverlity be. 
between a ge- tween a ſpecial Concluſion of the Jury and 
neral Conc'u- Reference to the Court, and a general Can. 
ſion and a ſpe- clufion and Reference to the Court. A pre- 
— ciſe Verdict may make the Declaration good, 
1 r which otherwiſe would be ill, as the Decla- 
ck may ration is of Lands in Sutton Coefeild ; and 
make the De. the Verdict finds the Lands in Sutton Cole. 
claration . feild, and the Deed is of Lands in parus 
good. Sutton infra Dominium de Sutton Colefeild; ſo 
neither the Verdict nor Deed agree with 
the Declaration for the Vill where the Lands 
lie, therefore no Judgment ought to be gr 
ven. But per Cur', the Verdict finding Seilin 
de infra ſcript” Meſſuag, that is, quaſi an expreb 
Averment; and finding that Sutton Coefeils 
and Sutton Colefeild & parva Sutton fra 
Dominium Sutton Colefeild, are all one, and 
that they be all in one Pariſh, and thu 
being in a Verdict when the Jury found 
Quod dedit tenementa infra ſcript” by Name ke the 


ved, 
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Deed, ſhall be intended all one. So it's aided 
by the finding of the Jury, who find exprefly 
that the Biſhop dedit Tenementa infra ſcript”. 
Cro, Face 175. Ward and Walthow, Velv. p. 101. 
Meſme Caſe, 


5, The Judges are not bound by the Con. Leaſe. 


duſion of the Jury, as in Ejectment on a 
Void the Jury find Leaſe, that if the Entry of 
the Daughter was not congeable, the Defen- 
dant is guilty. Now the Judges are not bound 
by the Concluſion of the Jury, but may 
nudge according to Law, as 10 Ed. 4. f. 70. 
Treſpaſs was brought againſt the Lord for 
dtraining 3 the Jury found for the Plain- 
iff; But becauſe the Statute of Marlbridge is, 
wn ideo puniatur Dominus, &#c. the Court 
ſhall adjudge for the Defendant. So is the 
ale in Ploud. Com. 114. b. when the Ver- 
dict finds the Fact, but concludes upon it 
contrary to Law, the Court ſhall reject the 
Concluſion, as in Amy Townſend's Caſe. The 
ſury find preciſely that the Wife was remitted, 
which was contrary to Law; for their Office 
b to judge of Matters of Fact, and not what 
the Law is. So if the Jury colle& the Con- 
tents of a Deed, and alſo find the Deed in 
let verba, the Court is not to judge upon 
their Collection, but upon the Deed it lelf. 
Morr, p. 105, Lane and Cooper. 

And yet the Court is ſometimes bound by 
the Concluſion of the Jury; as in Ejectione 
Frme of one Acre, the Jury find the De- 
kndant guilty of one Moiety, and a ſpecial 
Verdict for the Reſidue, and conclude if the 
Court ſhall find him guilty of all, then, &c- 
The Plaintiff cannot have Judgment upon this 

Q 2 tor 
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for a Moiety, if the Court ſhall not adjudge 
him guilty of the whole for the ſpecial Cop 
cluſion cited. 1 Rolls Rep. 429. 
Verdi& to be 6. Special Verdict ſhall be taken accord. 
taken accord- ing to Intent, and the Court mult make ng 
ing to Intent. more Doubts than the Jury does, the finding 
Matter of Fact being only the Jurors Office, 
as 5 Rep. Goodales's Cale. The Doubt wy, 
whether the Payment of 100 J. with Apree. 
ment to have ſome Part of it back again, 
were ſufficient upon a Condition to defeat 
the Eſtate of a Stranger? The Court regard. 
ed not that there was no Title found for 
tlie Party that made the Entry, whereupon 
When the the Action was brought. Ejectione Fun 
array con. was brought by G. againſt /. Upon Not 
my oa guilty, the Jury concluded their Doubt up. 
Point, the on Performance of a Condition by Pay- 
Court ſhall ment of Money by Sir F. P. to one W. 
doubt of no but yet, in making up their Verdict, they 
more thanthe had given the poſſeſſion to the Plaintiff by 
Jury douÞt'; Teaſe, and laid the Entr him by Wh 
Secus where geg y upon um oy. 
it concludes Without any Title under Sir J. P. but that 
in the Gene- Was included, and ſo not regaided. Hen. 55. 
ral. 262. 
General Con- 7. But if the Jury conclude upon the Ge- 
cluſion de- neral, Whether the Defendant's Entry were 
ps vpon [awful or not; Which is all one, as if they 
5 had referr'd to the Court whether he be 
dig. guilty or not. This depends upon all the 
Points of the Verdict indifferently, that may 
prove him Guilty or Not guilty, Hob. 262. 
So is Caſtle and Hobb's Caſe, Cro, Fac, 22. 
The Verdict was on the paſſing by Let. 
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ters Patents, and the Jury found, that it 


they were gocd Letters Patents, then for 


the 


3 
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the Defendant, otherwiſe they found for 
the Plaintiff, and they find no Title for the 
Plaintiff, But it is intended, there is a fuf. 
ficient Title found for the Plaintiff, unleſs by 
this Patent it be defeated and avoided ; ſo 
that if the Jury be ſatisfied that the Plain- 
ff hath any good Right by any other man- 
ner 1 the Court ought not to doubt 
thereof. 


Huy and in what Caſes ſpecial Verditts ſhall 
be taken by Intent or Preſumption, and what 
Things ſhall be ſupplied. 


[ deviſe all thoſe my Lands in She/ford, cal- 
led Somerby, to V. in Tail, Remainder over: 
And it is not found per Verdict that thoſe 
Lands in the Action are called Somer:by, But 
Cur, For as much as the contrary is not 
ſound, it ſhall be intended that he had not 
ether Lands in Shalford than thoſe which 
were called Somersby, though that Name be 
not at ficſt given them; for it was, { 1 deviſe 
al my Lands in Sha!ford to his Wife for Lite, 
and the Remainder in Tail,] prout ante. Cro. 
El. 828. Peck and Channel, 
It ſhall be intended, that the Reverſion 
continues in the Party; as if a ſpecial Ver- 
dit find that A. was poſſeſs'd for Years of 
Lind, and that the Reverſion in Fee was in 
B. and that A. deviſe the Term to C. after Reverſion 
the Death of M. whom he makes his Execu- ſhall be in- 
tor, and dies, and A. enters, and during his tended to con. 
Liſe, C. after releaſeth his Poſſibility to B. nue. 
and it is not found that the Reverſion con- 
tinued in B. at the Time of the Releaſe; yet 


Q3 it 
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it ſhall be intended to continue in him in: 
Verdict, it being found to be once in him 
by the ſame Verdict before. P. 13 Car, x, 

B. R. Fohnſon and Trumper. 
Where a Life A Life ſhalj be intended to be in Being 
ſhall be in= though not found, as was Fretxvil and Mul 
zogen de meux's Caſe, If the Jury find the Title cf 
3 the Plaintiff to be under one, who was Leſſez 
for Lite, and they find the Eſtate for Life 
hut do not find the Tenant for Life is alive, 
the Life ſhall be intended and ſupplies, the 
Concluſion and Reference to the Court being 
upon other Matter. Special Verdict in Eject- 
ment found, that F. 7. was deprived by the 
High Commiſſioners of a Benefice, and it 
Jury find Fir- is found in this Manner: That ſuch Per. 
tate Literar ſons authorixati virtute Literar” Patent” Flix, 
do not find Reg', and it is not found that the Letters Pa. 
they were un- ; R 
* Re tents were under the Great Seal; yet this is 
good, and ſhall be intended in a Verdict. 

Tr. 13 Car. 1. B. R. Allen and Naſh. 

In Ejectment, the Verdict was on a Pr 
viſo of Revocation of Uſes, That it ſhould 
be lawful for the Covenantor, being in per- 
ject Health and Memory, under his Hand 
and Seal, and by him delivered in the Pre- 
ſence of Three credible Witneſſes, Cc. It was 
agreed, That though the Verdict do not find 
the Covenantor was in perfect Health an 
Memory, yet that was well enough, tor it ſhall 

What ſhall be be preſumed except the contrary were ſhew 
pieſumed un- ed, and fo for the Preſence of credible and 
Watz be de ſuflicient Perſons; otherwiſe if it were in il 
1 Preſence of ſufficient Sublidy-Men. Hob, 312 
| Kivbet and Lee. | 
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If the Jury find that F. was ſeiſed in Fee, 
and deviſed the Land to F. D. although they 
do not find the Land was held in Socage, 
yet that is good; for this ſhall be intended, it 
being a collateral Thing, and it being the 
moſt common Tenure. 

If the Jury find that F. S. was ſeized in Deviſe. 
Fee, and made his Will in 4c verba, and that 
he afterwards died; although they do not find 
he died ſeiſed, yet it ſhall be intended he died 
ſeiled, and fo good. But, 

If the Jury finds the Words of the Will, 
and yet do not find the Will, the Verdict is 
not good. 

And if the Jury find a Bargain and- Sale, Bargain and 
and a Fine, and do not mention Intolment Sale. 
or Proclamations, it ſhall not be intended. 
Hob, 262. 

In EjeGione Firme the Verdict finds that Extent. 

E. D. the Leſſor and Conifor, was ſeiſed in 
Tail of the Manor of B. at the Time of the 
Recognizance, and that this Manor was 
delivered in Extent ; but he doth not ſay 
that the Lands in the Declaration were 
Parcel of the ſaid Manor, and lo it's not 
found that this Land was delivered in Ex- 
tent, and then the Defendant had no Title. 
Per Cur, It's not material, it ſhall be intended 
in a ſpecial Verdict, otherwiſe there is no 
Cauſe of a ſpecial Verdict. Cro. Car. 458. 
Cleve and Vere. 

It was objected in Corbet and Stones's Caſe, 

P. 1653. B. C. The Jury find that after a Fine 
levied, and before the Ejectment, the Inte- 
reſt of M. C. F. B. and K. B. of the Lands 
in Queſtion, c me to the Leſſor of the 


24 Plain- 
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That the In- Plaintiff, but ſhews not how, Rut per Cu 
reteſt of the it is good enough, for when the Jury finds 
N the Intereſt comes to the Leſſor, the Court 
ha; ſhows not intends all Circumſtances that ſhall conduct 
Low. to that Fact; for the Court doubts not when 
the Jury doubts not. 4 Rep. 65. Fullwod 
Caſe. 
The jury lind that J. C. came before the 
Recorder of Lenden and Mayor of the Sta. 
ple, and acknowledged himſelf to T. R. in 
200. Exception was taken, that there was 
carute. no finding of any Statute there; for it wa 
found thac this was ſecundum formam Statuti, 
and that it was by Wiiting. But per Cur it's 
good enough, for all Circumſtances ſhall be 
intended. Rm. 150. 
In a ſpecial And there is another Rule in our Books 
Verdictall purſuant co this laſt, in a ſpecial Verdi M1. 
eee Leg the Circumſtances ſhall be intended, or in . 
ſha!l bein 4 ſpecial Verdict the Circumſtances of every {WH 
tended. Thing need not to be fo ſtrictly found as in cor 
Pleading. As in Eje&ment, the Jury found Neo 
he delivered the Leaſe upon the Land, but M. 
found not that he had enter'd and claimed, NM. 
Cr. Elix. 167. Willis and Jermin. And in EN 
Goodall's Cafe, 5 Rep. it was reſolved, That WO: 
all Matters in a ſpecial Verdict ſhall be e 
intended and ſupplied, but only that which 19 
the Jury refer to the Conſideration of the Wa: 
Court. lei 
Alſo in Aolineuæ's Caſe, Cro. Fac. 146. it {Wan 
was * to a ſpecial Verdict, That the 
A Life. Liſe of B. who was Tenant ſor Liſe, and 
the: Leſſor in the Action, was not found. 
But per Car”, it ſhall not be intended that ſhe 
is dead, unleſs it be found, And in a 1 
Cl 
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dil Verdict, all neceſſary Circumſtances 
ball be intended, unleſs ſound to the con- 
ry: But ſome Things the Court ſhall Some Thing: 
me intend, as in Sadler and Draper's Caſe, ſhall not be 
tir Thomas Fonet, p. 17. where the Cale was, intended. 
Whether the next of the Blood being of the 
half Blood, i. e. whether the Brother of the 
bal Blood of the Mother of an Infant, 
hall be Guardian in Socage of Land by Diſ- 
cent on the Part of the Father, Cro. Elix. 
$25, But becauſe the Verdict did not find 
that the Leſſor of the Plaintiff, who claims 
to be Guardian in Socage, was proximns in 
ſartuine à quel, &c. that the Court ſhall not 
mend it, and ſo no Title found pro Quer. 
le nil, cap. per Bill. 

If the Jury find a Special Verdict, (viz.) 
4. deviſeth his Lands to his Executors quo» 
% they ſhall levy fuch Money, of his 
Heirs ſhall pay to them the ſaid Sum, and 
conclude upon the Matter /i, Cc. but they 
do not find the Heir had not paid the 
Money. This quoaſque the Heir pay the Difference 
Money, is Parcel of the Limitation of the berween the 
Eltate which ought to have been found :; Condition 
Otherwiſe the Court, who is to judge upon — _— 
the whole Matter, ſhall not intend it. Ty. Eſtate, as to 
19 Fac. B. R. Langley and Pain. But if in the Finding 
a Special Verdict, the Jury find F. S. was by the Jury. 
kiled in Fee of Land, and made his Will, 
and by it deviſeth all his Eſtate to B. paying 
Debts and Legacies, and refer to the Court 
the Matter in Law, (viz.) whether a Fee 
paſſeth by this, but find not that B. had 
paid the Debt and Legacies; yet this is 
good Verdict, becauſe it is a Condition 

; pro- 
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properly, and not a Limitation. Tr. 1651 
Fohnſon and Kerman ; yet if the Verdig 
find that 2 S. was ſeiſed in Fee of Lang 

5d | 


and poſſeſs d of certain Leaſes for Years g 
other Lands, and by his Will deviſeth hi; 
Leaſes to F. D. and after deviſeth to hi; 
Executors all the Reſidue of his Eſtate, 
Mortgages, Sc. his Debts being paid, and 
his Funeral Expences diſcharged ; this wa 
not a perfect Verdict, the Matter in Law te. 
ferred to the Court being, whether the Exe. 
cutors had an Eſtate in Fee by this Deviſe, in 
as much as it is not found that the Dehy 
were paid, Cc. which is a Condition prece- 


dent, ſo as the Executors cannot have it till] 


the Debts paid, and wenire de novo granted. 
Hill. 10 Car. 1. B. R. Wilkinſon's Cafe, Vid: 
2 Leon. 152. Alles and Hill's Caſe, Condition 
muſt be punctually found. 

To this Purpoſe it is laid down often in 
our Books as a Rule, 'That it the Jury find 
the Subſtance of the Iſſue, it is ſufficient, a 
in Ejectment of a Manor: If the Jury find 
there were no Freeholders, and fo it is no 
Manor in Law; yet it being a Manor in Re. 
putation, and fo the Tenants paſs by the 


| Leaſes, therefore this Verdict is found or 


him who pleads the Leaſe of the Manor, for 
the Subſtance is whether Bargain and vals 
de modo Irrotulat', and not ſaid in Sit 
Months, it's good in a Verdict, but not in: 
Plea. 3 Keb. 180. Vide ſupra, Corbet and 
Stones's Caſe. 

If in Ejectment a Leaſe is pleaded of: 
Manor 5 Cc. and the Iſſue is, Qaod nn nm 
Manerium, and the Jury give a Special Ve- 

ict 


. - em © ty nyt. fs Br 
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dict, That there were not any Freeholders 
but diverſe Copyholders of the Manor, and 
that it was known by the Name of a Manor, 
tho? it was not any Manor in Law for De- 
fault of Freeholders; and tho' this was al- 
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jedged in Pleading to be a Manor, which Manor in Re- 
Pleading is made by learned Men, and tho? Putation, and 


this was in an Action adverſary and not ami- 
cable; yet for as much as the Iſſue is triable 
by the Lay-gents, and in Truth the Tene- 
ments in which, Cc. pals by the Leaſe, the 
Verdict is found for him that pleads the Leaſe 
of the Manor, for the Subſtance of the Iſſue 
is, Whether it were demiſed or not, Vines and 
Durbam's Caſe cited. 6 Rep. 77. in Sir Meyle 
Fincheb's Cale. 


8. It is a Rule in Law, in ſuch Actions in 


which one cannot plead, there the Matter to cannot plead, 
ſhall be found 


be pleaded ſhall be found by Verdict, and 
this well; but where the Party may plead, 
there the ſame is to be pleaded by him. 
I Bulſir, 166. 

The Jury may find a Warranty being gi- 
ven in Evidence, for in Ejectment from Treſ- 
pals, and in Act on the Statute of 5 R. 2. cap. 7. 
a Warranty is not to be pleaded (or other 
perſonal Action): The Nature of a Warranty, 
and to have Benefic thereby, is to be by Way 
Gt Voucher and Rebutter in a real Action, and 
muſt plead or loſe the Benefit of it; but in 

erlonal Actions, collateral Warranty cannot 
be pleaded by Way of Bar; yet it may be 
given in Evidence to a Jury, and the fame is 
to be found by Verdict ot the Jury. Vid. ibid. 
e and Smitb. 


9.1 


not in ſtrict 


Law. 


What one 


by Verdict. 
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9. If any Thing be omitted in the Decl. 
ration, or if more is put in the Declaration 
than is found by the Jury, if it makes a mate 
rial Variance between the Declaration and 
the Verdict, the Action ſhall abate; as if 2 
Declaration in Ejectment be of a Leaſe of 
three Acres, a Leaſe of a Moiety will not 


Warrant the Declaration: But if the Variance 


be by Way of Surplus or Deſect, if it be na 
material in the Extenuation of the Action, or 
Damages, Action will lie. 

10. The Jury may give a Verdict by Pre. 
ſumption, as to find Livery in reſpect of long 
Poſſeſſion; but if they find the Matter Spe- 
cially, the Court will not adjudge this a Live- 
ry. 1 Rolls Rep. 132. 

11. A Verdict that finds part of the Iſſue, 
and nothing for the Reſidue, is ſufficient, Vide 
poſtea: 

12. Fraud ought not to be preſumed, un- 
leſs it be expreſly found. 2 Rep. 25. 10 Rep. 56, 
Cr. Car. 549. Criſp and Pratt. 


Where and in what Caſes Entry muſt be expriſy 
found or not, and of the Force of the Wards, 
Prout lex poſtulat. 


In Horewood and Holman's Cale, 2 Bulſ?, 29. 
Lands are given to the Uſe of a Man and his 
Wife, the Remainder to the Heirs of the Bo- 
dy of the Husband; the Husband makes a 
Feoffment in Fee with Warranty, and takes 
back an Eftate to him and his Wife for their 
Lives, the Remainder over to make a Reimit- 
ter to the Wife, chere ought to be an En. 
try, 
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ry, and no new Entry is found by the Spe. To make # 
cal Verdict to be by the Husband, but only Remitter, 
nur lex poſtulat. The Court adviſed a new there mull be 
Trial, and to amend the Special Verdict, „ . 

d to find the Entry of the Baron and ular. oe 
Feme. 

The Time of the Entry of the Plaintiff is The Time of 
hmetimes material, as in Fort and Berkley*s the Entry of 
Caſe. Per Cur', In that Caſe, which Way + panel 5 
berer the Law had been taken, Judgment ; 
could not have been given for the Defen- 
dant. There was a Leaſe made to Godolphin 
in Reverſion, under whom the Plaintiff 
claims. Cherſey the Leſſor of the Plaintiff did 
enter upon the Poſſeſſion of Berkley the De- 
endant, but when he did enter does not ap- 
pear; then the Caſe is, Berkley was in Poſſeſ- 
fon. If the Leſſor of the Plaintiff enter d be- 
fore the Term began, he was a Diſſeiſor as ic 
was. Dyer 89. Clifford's Caſe. But it's ſaid he 
vis poſſeſs d prout lex paſtulat, as ſo he was of Prot &x po 
the Reverfion too, it does not appear but that fales. 
he was a Diſſeiſor, and ſo continued. Carter's 
lep. 159, 160. 3 

if the Title appear to be in a Stranger, Where adtusl 
they muſt find an Ouſter made to him who Ouſter muſt 
had the Right. And therefore in Ejectione be found. 
Firme, If the Jury find a Special Verdict, 
being Matter in Law upon a Leaſe for Years, 
relerving Rent upon Condition, &c. but 
no Title is found for the Plaintiff nor De- 
kndant 5 but it is only found, that the Leſ- 
lor of the Plaintiff being a Stranger enters 
Into the Land and leaſeth this to the Plain- 
iff, by which the Plaintiff was poſſeſs' d praut 
la pſtular, until the Defendant entred and 

| | ejected 
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ejected him; this is not a good Verdig 
the Title appearing to be in a Stranger, 
without any actual Ouſter made to him who 
had the Right, 2 Rolls Abr. 699. Bland and 
Inman. | 

In an Ejectione Firme, the Jury find a Spe. 
cial Verdict, and find Special Matter in 
Law, whether J. S. had Right to the Land, 
upon which the Court adjudged, That he 
has Right to the Land. But they find far. 
ther, That J. D. entered into the Land up. 
on F. S. and was thereof ſeized prout lex ju. 
ffulat, and made the Leaſe to the Plaintiff 
and the Leſſee was by Force of this pollel- 
fed, and it is not found that F. D. diſſeiſed 
F. S. and for that, upon this Verdict ſhall 
not be intended that F. D. ouſted J. S. and 
diſſeiſed him, and then the Entry of 7. ). 
and his Leaſe is void, and ſo an Action does 
not lie againſt a Stranger, who had nothing 
in the Land, as was Hitchin and Glover, 
Caſe. 

In Ejectione Firme by the Leſſee of a Col. 
lege, if the Jury find a Special Verdict in 
this Manner, (viz.) That the College let 
this to A. upon Condition, and found a Spe- 
cial Matter in Law, whether the Condition 
be broken, and that the College ſuppoſing 
the Condition broken, by their Bailiff en- 
ered, and let this to the Plaintiff, this is not 
a good Special Verdict, without finding of a 
Command given by the College to the Bat 
liff to enter, to be by Deed, for otherwiſe it 
is not good. 2 Rolls Abr, p, 700, Dumper and 
Simms, . 4 
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A. was ſeiſed, and demiſed to his Execu- 
tors the Lands in Queſtion for the Perfor. 
mance of his Will, till the Executors levy 
100 Marks, or until his Heirs pay to them 
200 Marks, and that the Executors after his 
Death entred and were poſſeſs d Prout lex po- prout lex po- 
fulat, and being ſo poſſeſs d, granted to the flat, how 
plaintiff, who entred and was poſleſs'd till far extend. 
the Ejectment. This is uncertain, becauſe 
it is not found that the Heir had paid the 
Money, for they ſay Super tot am Materiam, Super tot am 
and to lay Prout lex poſtulat, is not an Affir- Materiam. 
mation of any certain Poſſeſſion. Palmer 192. 
Langly and Paine. 


Of the Juries finding by Parceli. 


It is a Rule; A Verdict that finds part Verdict that 


of the Iſſue, and nothing for the Reſidue, is 1 how ok 


Inſufficient. As in Pemble and Sterne's Caſe, thine f. 
Razm, 165. The Demiſe is laid of a Park or buqphrod 
Meſſuage 300 Acres of Land, and the Ver. ſufficient. 
dict finds only as to Parcel, and nothing of 
the Reſidue for the Plaintiff or the Deten- 
dint; the Verdict is void, ſo is the Rule. 
1 Inſt, p. 227. A Verdict that finds part of the 
Iſſue, and finding nothing of the Reſidue, it is 
Inſufficient for the Whole, becauſe they have 
not tried the whole Iſſue wherewith they are 
charged. Car. Fac. 113. Ejectione Firme of a 
Leaſe of Meſſuages, 3000 Acres of Land, 
zo00 Acres of Palfure in D. per nomina of 
Monkhal, and 5 Cloſes per womina. On Not 
guilty the Jury gave a Special Verdict, (vix.) 
{wad 4 Cloſes of Paſture, containing by Eſti- 

| mation 
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mation 2000 Acres of Paſture, that the De 37 

Auoad reſid, ſendant was not guilty, Quoad red they fd Co 
the Matter in Law); this Verdict is impereg Ml if 

in all, for when the Jury find that the Deſen.Ml 5; 

dant was not guilty of 4 Cloſes of Paſture, c- 

containing by Eſtimation 2000 Acres of b. for 

ſture, it is not certain, and it doth not appear 57 

of how much they acquit him, and then the 

when they find quoad reſiduum for the Special an- 

Matter, it is uncertain what that Reſidue is MM ror 

| a Venire fac de novo was awarded, Mone for 

A Verdi& of and Caſton's Caſe. But if the Verdict be offi © 
Cn 1 2 de- more than declared for, it ſhall be void for yer 
the Reſidue. As Ejectment for him wholil il; 
pleaded all of 14 Acres, and the Jury find 4. 

uilty of 20 Acres, 4 Acres the Plaintiſſ the 

Hal have Judgment for, and the Verdia pa 


ſhall be void tor the Reſidue. 2 Rolls Abr. 707, ref 

719. Seabright's Caſe, ſou 

In Ejectment of a Manor, and ſo mam Co 

Acres as includes the Manor; the Jury find Th 

for the Plaintiff as to the Manor, præter the » 

Services; and as to the Services not guilty. of 

And Judgment pro Quer. Here are Two mai gui 

nifeſt Errors: 1. When the Court is of ent 

Manor, the Jury cannot find for the Plain Jud 

tiff for that which is not a Manor; and | 

| there is none that brings Ejectment of bu 
Ejectment of Manor, but they alſo add the Acres that by 
= Manor, how contain it, to the end that if they prove till tiff 
co be brought. not a Manor, they may recover according] tha 
to the Acres; but they muſt enter it fo, bu: Ho 

not as here generally of both. 2. Tie | 

Verdict being as much as the Count, the wr 

Judgment againſt the Plaintiff cannot bo 6 ma 

e- 


The Law of Ejectments. 


Miſericordia, if it be ſuppoſed good. The 
nd Court held them to be manifeſt Errors, and 
«Ml afignable by the Defendant, Hob. 108. Latch 
en. 61. Cr. Fac. 113. 1 Keb. 110, Hammond and 
Ire, Conisby. But I conceive that is not Law, 
Pa. for in Hammond and Coniibys Caſe, Ejectione 
ume was of a Manor; upon Not guilty, 
there was a Verdict pro Quer. for the Manor, 
and quoad the Services Not guilty. Er- 
ror was aſſigned, becauſe the Verdict is not 
for the Plaintiff, for the Manor, becauſe as 


r Cur. The laſt Part of the Verdict ſhall be 
aken general for the Plaintiff. Sid. 232. Eje- 
done Firm: of a Meſſuage : On Not guilty, 
the Jury find the Defendant guilty of Two 
Parts of the Houſe : It was alledged in Ar- 
reſt of Judgment, That the Verdict has not 
ſound the Defendant guilty according to the 
any Count, which is of a Meſſuage an entire 
fd Thing. Manwood contra: Omne majus continet 
tel in /e minus; but if the Declaration had been 
ity. of Two Parts of a Meſſuage, and on Not 
ma. guilty, the Jury had found him guilty of the 
of entire Houſe, the Plaintiff ſhall not have 
ain. I Judgment. Savill 27. | 

and In Ejectione Firme of a Meſſuage, if it be 
bund that a little Part of the Houſe is built 
that by Incroachment upon the Land of the Plain- 
e uff, and not the Reſidue ; yet the Plaintiff 
Jing [ball recover for this Parcel by the Name of an 
bu Houſe. 

Tel It's laid down poſitive in Ablett and Skin- 
me WY ans Caſe in Sid. p. 229. that the Verdict 
e ug may be of fewer Parts than in the Declara- 
ie | R | tion: 


to the Services it is for che Defendant. But Surplus in a 
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claration. 


24.2 


the Habere fac' ſhall be executed. 


If the Verdict 
contain more 
than the De- 
claration, the 
Plaintiff may 
releaſe his 

Damages. 


As to a Ma- 


nor. 
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tion: As on Trial at Bar in Eject ment, the 
Declaration was of a Fourth Part of a Fi 
Part in five Parts to be divided, and the Tits 
of the Plaintiff upon the Evidence was hy 
of a Third Part of a Pourth Part of a Fifh 
Part in five Parts to be divided, which is hy 
a Third Part of what is demanded in the De. 
claration. It was faid, the Plaintiff canng 
have a Verdict, becauſe the Verdict in ſuch 
Caſe ought to agree with the Declaration 
but per Cur” the Verdict may be taken accord: 
ing to Title; and fo it was. But Qu. hoy 


If the Verdict in Ejectment contain more 
than the Declaration, the Plaintiff may te. 
leaſe the Damages. O. If he may releaſe Part 
of the Land. Sid. p. 412. 

Eject ione Firme of the Manor of Dale; on 
Non Culp pleaded, the Jury find, quoad 
Meſſuagium parceP Manerii prædid', puilty 
quoad reſid' Not guilty. . It is moved he can 
not have Judgment; the Action is brought 
of the Manor, and the Jury find him guilt 
of one Houſe only, ſo he cannot have hi 
Judgment according to his Demand. S0 U. 
labar and Hudleſtone's Caſe. Ejeciment of 
Rectory, and upon Neon culp? pleaded, ti 
Defendant was found guilty of Tythes with 
out the Glehe ; and he could not have Jud} 
ment, the Glebe being the Principal. 5 
Ejectione Firme of a Manor, and proves onj 
the Rents, he ſhall not have Judgment. Ei 
ment was of an Houle, rhe Special Verdid 
was, That the Plaintiff was ſeiſed in Fee 
and it there be ſeveral Things laid in Eje&in 

Firm 
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firme, as Houſe, Garden, &. and the Jury If ſtvcral 
find guilty of one only, the Plaintiff ſhall rr el 
have Judgment of this. In Delabar's Caſe, it 1 
was not found that the Tythes were Parcel ,,q 1. In y 
of the Rectory, and ſo it differs from this find the D-- 
Cale. In Ejectione Firme of a Manor and ten fendant Gnil- 
Acres, it is no Plea that the ten Acres are 2, 10 9 
Parcel of the Manor; aliter in Entry in the hve Jus * 
Nature of an Aſſize. Adjornatur. ment os. 280 
The Jury find the Detendanc guilty of one Wüere the 
Moiety, and for the other Moiety a Special Jury may 
Verdict; this is no Error, for the Jury may conclude up- 
conclude upon the Moiety, for it may be he o Mo wry 
entred into one Moiety, and not into the ©" not. 
other; but it he declares upon the Whole, 
they cannot find him guilty of a Moiety. 
; Bulſtr. 229. Milward and Watts, But if one 
declares in Efectione Firme upon a Fence made 
in certain Lands, and he has Title but for a 
Moiety, the Jury are not to conclude upon 
the Moiety, for they arc not to judge upon 
this, but the Court, 


Where a dying ſeiſed, or poſſeſs'd, muſt be found. 


A Man by his Laſt Will and Teſtament 
deviſed all his Fee-imple Lands whatſoevec 
to his Brother, on Condition he ſuffer his 
Wife to enjoy ail his Free Lands in H. du- 
ning her Lite, and the Jury found the Teſta. 
tor had only 2 Portion of Tythes in H but 
they did not find the Teſtator died ſeiſed of 
the Tyches, which without doubt had been 
ll upon the Demurrer. And Rs faid, He 

R 2 would 
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would ſee the Notes by which the Special 
Verdict was drawn up, it that could help it: 
For they all agree the Verdict ought to have 
found the Dying ſeiſed. Stile Rep. 279. San. 
ders and Rich. 

In Ejectione Firme, if the Jury find a Spe. 
cial Verdict, That J. S. was ſeiled of the 
Manor of D. in his Demeſne as of Fee, 9 
which Manor a Copyholder in the Place 
where, Cc. does Walt by the Cutting down 
an Oak; and that after J. S. dies, and the 
Leſſor of the Plaintiff, being his Couſin andi ( 
Heir, enters into the Manor, and into ther 
Place where, &c. for the ſaid Forfeiture, and in! 
was of this ſeiſed in his Demeſne, as of Fee, Mil. 
and concludes, Si ſuper totam Materiam, &.. 
This is not a good Verdict, becauſe it is no b. 
found that 7. S. died ſeiſed of the Manor, F. 
and that this difcended to the Leſſor as host 
Couſin and IIeir; for it may be J. S. alien-Wvas 
ed the Land, and that the Father of thee 5 
Leſſor, or the Leflor himſelf, might repuriſſ 
chaſe it, and chat he was alſo Couſin and 
Heir to J. S. for although it be in a Verdia 
yet it {hall not be intended that the Fee cor 
tinued in J. S. at his Death, and that he died 
ſeiſed chereol without finding of it, P. 1 Car. 
Cormwallis and Hammoul. 
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ja 
it 
We Of Uncertainty in Special Verdict. 
N. 
As to Perſons. 
pe⸗ As to Acres and Parcels. 
the As to the Place or Vill. 
of CAs to Time. 
ace 
un As to Perſons. 


and One deviſeth all his Lands to E. his Wiſe 
ther Life, the Remainder to F. his Daughter 
aud n Tail, the Remainder to the eldeſt Son of 
Fee iliam his Brother in Tail, Remainder over. 
G enters, F. dies without Iſſue; they find 
nctMGrirude Couſin and Heir to F. who levied 
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nor, MW: Fine, but they find not Gertrude was Heir Do not find 


bie the Deviſor; and it may be altho' F. 
en- was the Daughter, the Deviſor might have 
the: Son, or that ſhe was Heir to him by 


pu. I Second Wife, yet that Exception ſeemed 
andMWrot valid. Cr. El. 642. Hemſley and Price. So 
dice; Rep. Sir George Brown's Cale, Anthony 
con tound Son but not Heir, and yet, without 


s being Heir, the Plaintiff had no Title: 
Ind yet in Cymbal and Sands's Caſe, Cro. 
r. 391. Gimlst and Sands, the Court ſeemed 
0 be of Opinion, That tho' the Jury ſound 
hat Humfrey had Iſſue by Hebell his Wife, 
jun, unicum filium ſuum, that not finding 
vat he was Heir (it was in Caſe of his be- 
ng Heir to a Warranty collateral, was not 
od; for he might have elder Sons by 
mother Venter, or there might be an Attain- 
7, or the Warranty might be diſcharged 

R 3 or 


eit. 
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or releaſed in his Life-time. 2 Rolls Abr. 59, 
meſme Calc. 

The Jury found a Special Verdict on 21 
Will, in which they found A. had liſue tuo 
Sons B. and C. and do not find which 9 of 
them was the Elder, and which the Younger „ 
which is m-+terial in the Caſe. This Verdict } 
is not good; for tho” B. is firlt named, yet 


hi 

ic doth not appear by this that he is the 0 

eldeſt Son. Aic. 29 "fac. B. R. Penn an x 

Pearſe. ſe 

ol 

Nicertaiui 7 as to Fart of a7 Houſe, 1 

m 

Part of an The Defendant pleads Not guilty; the 2 
Houle, Jury find him Not guilty tor Part, and Gui c 


de tanto unins Meſſuagii in vecupatione, Cc. qu n. 
tum ſtat ſuper Ripam. Per Cur, the Verdict n 
Inſufficient for the Uncertainty ; ; for tho' the 
The Court Certainty may appear to che Jury, yet thi 
mult b-in= is not enough; the Court ought to pitt 
ow beg Judgment. & oporter quod res dedaecatur in ir 
nl it cught #ciurn. Had they lound him guilty ol 2 
co-pperzrto Room, it had been good. So if he hi 
them. been found guilty of a Third Part, for d 
| them the Law takes Notice. And an . 
# me Firme was brovgh: for the Gate-houl:: 
Weſtminſter, and the Jury sound the Deſen 
dant guiiry ivr fo much as is between fuchi 
Room and ſuch a Room, nd it was achte 
Guilty fa ed good, 4% Rev tt, Taxin and 4 
Fa YOM) :5 4.908. arews, 
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As to Certainty of Acres, 


* Ejectione Firme was brought of 400 Acres As to Acres. 
0 WM of Land; and the Jury find the Deſendant, 
uad all beſides three Acres Parcel tenemen- 

ict num prœedictorum, Not guilty 5 and quoad the Quad, Os, 
YM three Acres, they find Special Matter; and 

ile WF that G. A. the Leſſor let the aforeſaid three 

an Acres to the Plaintiff, and that he was poſ- 

ſeſſed; and that the Defendant ejected him 

out of the three Acres, parcel” tenementorum Parcel. 
frædictorum, and they did not find the Eject- 

ment of the aforeſaid three Acres, Cc. and it 

may be the Eje&ment was of other three Acres; 

eg and for this Cauſe per totam Curiam held ill. 

yy Cr. El. 642. Hemſtey and Price. 

* Ejectment of five Acres, if the Jury find 

i the Defendant guilty in 8 Per ches de terre 

the ae tenementorum pradifiorum, it's a void 

erdict, becauſe uncertain, and no Execu- 

geg tion can be made of Pieces. 2 Rolls Abr. 694. 

' "i Pawlet and Dr. Redman. 

And this is the Difference between Trel- 
pals and Ejectment: The Plaintiff declares 
of Treſpaſs in one Acre in. D. and abuts ic 
Eaſt, Weſt, North and South. Upon Not 
guilty the Jury finds the Defendant guilty 1 
dimidio Acre infraſcript', the Plaintiff ſhall 
have Judgment; and fo if they had found 

but one Foot of the Acre. And it ſufficeth 
to be found in one Rloiety of the Acre bound- 
ed in this Action, where Damages are only 
to be recovered, But if it were in Eiectment, 
R 4 che 
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It muſt becer- the Verdict had been ill; for it is not certain 
tain in what in what Part the Plaintiff ſhall have his Hs 


Part the 7 5 
Plaintiff muſt bere t- ac f ¶Monem. Nv. P. 114. inc kuurrtb 


h his Hab. an Man, | 8 
fas wr. In Ejeclione Firme the Plaintiff declares 


Aliter inTreſ- of a Meſſuage, 3000 Acres of Land, 3909 
paſs. Acres of Paſture in-D. per nomina of the Mz. 
nor of Alonkall, and five Cloſes per noming, 
cc, The Jury gave a Special Verdict, quoad 
four Cloſes of Paſture, containing by Eſtima. 
tion 2000 Acres of Paſture, that the Deſen. 
dant was not guilty z quod reſiduum they find 
the Matter in Law. This Verdict is imperſe& 
im all; for when the Jury found the Deſen. 
dant was not guilty of four Cloles of Paſture, 
containing by Eſtimation 2000 Acres of Pa- 
ſture, it is uncertain, and doth not appear of 
how much they acquit him; and then when 
Owadreſidumm they find quoad reſiduum for the Special Mat. 
muſt be cer- ter, it is uncertain what that Reſidue is; ſo 
tain. there cannot be any Judgment given. And a 
Verire fac de novo was awarded. Cro. Fac, 114. 
Woolmer and Caſton, 
De Atſſunniis In Ejedlione Firme de ſeptem Meſſuagiis ſie 
Fro Texemintis Tenementis, and Verdict pro Quer“, it's ill for 
Ya Fon che the Uncertainty, and the Verdict doth not 
© SI bes help it. And Hates refuſed to let the Jury find 
„ for the Plaintiff for the Meſſuages, and Nen 
culy” for the Tenements, But per Twiſden, had 
it been de uns Aiſſuagio ſive Tenemento vocat 
The Black.Swan, it had been good, becauſe 


the laſt Part makes it certain. Sid, 195. 2 Keb. 


80. Cro. Fl. 186. | | 
As to Acres On Special Verdict in Ejectment the Caſ⸗ 
ard Parifh:s, was, the Declaration was of ſeveral Met: 
tnages in the ſeveral Pariſhes of St. __ 
t. 


L 
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t. James, St. Peter and St. Paul, and that part 
the Premiſſes lie in che Pariſh of St. Peter 
nd St. Paul, and that there is no Pariſh cal - 
the Pariſh: of St. Peter, nor none called 
2 Pariſh of St. Paul. Per Cur the Copu- 
tive (Et) ſhall be referred to that which is 
ea and hath Exiſtence, ut res magit waleat ; 
ot to make St. Peter's one Pariſh and St. Paul 
nother, but to make them both one Pariſh, 
nd the Words, ſeveral Pariſhes, are ſupplied 
the Pariſhes before. mentioned, as 6 Ed. 3. 
Precipe of ten Acres in A. B. and C. there 
he Lands muſt lie in every one of the Vills; 
ut if the Præcipe were, de Manerio & de de- 
m Acris in A. B. and C. there it would be 
rell enough, tho' the Manor lay elſewhere, 
rovided that ten Acres lay within the Vills 
zloreſaid, for then the laſt Words are ſatisfied 
y the ten Acres. Hardr. 1. 330. Ingleton and 
Wakeman. © 

Yet in Thomas and Kenn's Caſe. P. 38 El. 
q. R. it's ſaid in Dyer ult. Edit, in gargine 34. b. 
ſectione Firme upon Title of Land of Sir Hugh 
ve man, the Count was of an hundred Acres 
r Wo D. and S. and Non culp pleaded, the Jury 
5 Hond the Defendant ejected him of ten Acres 
d Fay, and ſhews not them in Certain, and 
m {Wijudged a good Verdict, and the Plaintiff 
d Wil judgment. | 
1 It's a Rule laid down. 1 Rel 784. Rbet ho- 
a and Chappel's Caſe, wherever an Acre is 
ut found certain, a Man may releaſe all 
. * that is uncertain, and nothing is more 


2 
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8 'o4. 


Wherever 
but one Acre 
is found cer- 
tain, one may 
releaſe all the 
reſt. 
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Acres in two 
Vills, and wy 
ury foun 
Lp Defen- 
danc guilty, 
and ſay not 
how many lie 
in one Vill, 
and how ma- 
ny in another. 


Lhe LaW of Ejectments. 


Of Uncertainty in a Special Verdict, in refermy 
to the Place or Fill. 


Ejedlione Firme of 30 Acres of Land in D, 
and S. The Defendant was found guilty oi 
10 Acres, and quoad reſiduum not guilty, 
And it was moved in Arreſt of Judgment, 
That it was uncertain in which of the Vill 
thole Lands lay; and therefore no Juds. 
ment can be given: Sed non Allocat. and ad. 
judged pro Quer. For the Sheriff ſhall take 
his Information from the Party, for what 
10 Acres the Veidict was. So is Side. 75, 
If one declares for 100 Acres of Land in 
ewo Vills, and the Jury find the Defendant 
guilty, this is good without ſaying how ma. 
ny Acres lie in the Vill, and how many in 
the other : And the Sheriff ought to take No- 
tice of this at his Peril, in making of Exec. 
tion. And ſo in Dence and Dence's Caſe: 
It ſhall be inkended, that every Acre of Land 
named in the Declaration lies in both Vill, 
tor fo much is preſumed by the Declaration, 
and the Venire from both Viils. Cro. Car. 46, 
Portman and Morgan. Sid. p. 75. Nlv. 283, 
Dences's Cafe. | 

Trin. 43 El. Meredith and Brown, It wa 
adjudged in B. R. that in Efectione Firme, lup 

oling the Ejectment of 10 Acres, and tl 
* find the Circumſtances but of four Acies 
the Plaintift ſhall recover theſe four Ace, 


But Dame Baskervile's Cale was in 39 Ei, 


Aſſize was brought cf a Park contain 
60 Acres, and the Jury found the Ditleii 
Dis 
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uit of 20 Acres, and adjudged againſt the 
2:inciff for all. But note, the Park was en. 
ire, Dyer 15. b. 
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As to Time. 


It was a great Caſe between Vernon and 
Gray, The Ejectment was ſuppoſed the firſt 
of May ; and the Jury found the Ejectment 
to be circa the firſt of May. It was held not 
good. Gb. 125, cited in Yarran and Brad- 
s Cale. 


0f a Verdict in aher Leaſes, or Date, than is 
declared upon, 


The Plaintiff declares of a Leaſe by two Jury find on 
Copyho!d-Loids, Leſſors of the Plaintiff for à Demiſe ge- 
a Term certain; and the Jury find a De. necally. 
miſe generally, and do not find the Leaſe 
whereupon the Plaintiff declares, and it 
may be any other Leaſe which might not 
be determined at the Time of the Verdict, 
but is now ſince z and the Ejectment is only 
lound our of this, and not on the Leaſe de. Count of 

' | 2 
Clared On. 19 Car. 2. 7 ff . Leut hal and Leaſe ſor 
Thomat, | Year« in Poſ- 

In Ej2tment, if the Plaintiff declares of ſeſſion, the 
1 Leaſe for Years made the firſt of May, to Jury tound 

* A: | dhe Lezſe 
commence at the Firſt of St. Michael, then mad on ano. 
next enſuing (which is now paſt) if the Jury ther Diy, it's 
and that the Leaſe was made the Fit of «gait the 
fare, or at any other Day before the Feaſt Plaintiſt 

rs NO Bs; 5 ſor A ter, if it be 
o! St. Alehrel: This is found pro, Quer. tor, deo: 
204 1 | In XI ine . _ 4 lo that made Oo Cone 
bil, 24. * 1 —— , BEL DO 18 Not Materia 5 *- mence At a 

| It Day to come. 
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it was made to commence at a Day to come. 
By Foſter it's the common Practice. 1 Rell; 
Abr. 704. 

But it in Ejectment the Plaintiff declare 
of a Leaſe for Years in Poſſeſſion ſuch a Day, 
and the Jury find the Leaſe to be made at 
another Day; this ſhall be found againſt the 
Plaintiff, becauſe it is not the ſame Leaſe. 80 
it is, 

It a Man in Ejedtione Firme declare of 
a Leaſe made the Fth of May, 10 Jr. 
Habend. from the Annunciation before for 
three Years; and the Jury found the Leaſe 


to be made the 15th Day of May, 10 Far. 


Habend. from the Annunciation before (be- 
ing the ſame Lady. Day) for three Years: 
This is found againſt the Plaintiff, becauſe 
this was a Leaſe in Poſſeſſion at another Day 
( /cilicet, the 15th of May) than the Plaintiff had 
counted, altho? it had the ſame Commence. 
ment. But in Meuſprave's Caſe it was, the 
Leaſe in the Declaration was a Leaſe made 
the Fth of May, 10 Fac. Habend, from the 
Feaſt of the Annunciation then laſt paſt for 
21 Years extunc ſcilices, from the Fealt of 
the Annunciation next enſuing. But the 
Leaſe found by the Jury, was a Leaſe made 
the ſaid 5th of May, 10 Fac. per Indem. beat- 
ing Date the ſaid 5th Day of May, Ann 
10 Fac, Habend. from the Feaſt of the Annun- 


ciation beate Marie Virginis tunc ultimo prete- 


rito pro termino'21 annorum prox” ſequen dat! 
diffe Indemture. It was adjudged pro Quer. 
and fo affirmed in a Writ of Error. But! 


conceive this Cale is belt reported by * 
| * 
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The Plaintiff declared, That J. S. the 5th of 
May, 10 Fac. demiſed a Houſe to him, Ha. 
gend from the Feaſt of the Annunciation 
laſt paſt, for 21 Years extunc prox. ſequend. 
and the Defendant the ſame 5th Day of May 
ejected him. And upon Not guilty the Jury 
found, that F. S. the ſaid 5th of May, by In- 
denture bearing Date the 4th of May, demi. 
ſed the Houſe to the Plaintiff Habend. from 
the Fealt of the Annunciation laſt paſt, for 
21 Years next enſuing the Date hereof, fully 
to be compleat and ended. And upon the 
Verdict the Plaintiff had Judgment, which 
was affirmed in Scaccario. The Term began 
from the Feaſt of the Annunciation, in Com- 
putation of the 21 Years; and on the 5th of 
May, in Point of Intereſt. Allen. p. 77. 
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In Pope and Skinner's Cale, the Plaintiff de. The Plaintiff 
clares of a Leaſe made to him the 3zoth Day muſt make his 
of March, 11 Fac. Habend. from the Feaſt Title truly. 


of the Annunciation next before for a Year. 
The Defendant traverſeth the Leaſe Modo 
& forma. The Jury find a Leaſe to the 
Plaintiff on the 25th Day of March for one 
Year, from thence next enſuing: This is 
zpainſt the Plaintiff, for being in Ejectione 
Firme, he demands and recovers the Term, 
and therefore muſt make his Title. Aliter 
in Replevin. Hob. pag. 73. Pope and Skin- 
ner. 

Ejetment of a Leaſe made the 12th of 
December, Habend d primi die. On Not guil. 
ty, the Jury found a Leaſe made in bæc ver- 
ba, which was dated the iſt of December, 
Hab. from henceforth, but delivered the r2th 


of 
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of December. It was objected, That (ror 
the Day of the Date, and from henceſont 
are ſeveral Commence ments, for the one h. 
gins the Day it was ſealed, the other ih. 
Day after. But per Cur. They are both ons 
being a Computation of Time from the Tim 
paſt ; and both ſhall be pleaded to hegir 
from the Day of the Date, when the Lei 
is afterwards ſealed at another Day; and if 
Habend hence- the Leaſe be made the 1ſt of December, Hi 
forth. ' henceforth, the Ejectment may be alledze 
the fame Day. Aliter, If it be à die dun 
Pro Quer. Cro, Fac. 258. Lewellin verſus Ji. 
liams. | 
The Aver- Verdict finds that the Leſſor of the Plain. 
ment of the tiff was ſeiſed in Tail of the Rectory, Cc and 
5 © does not ſhew the Beginning of the Eſtar 
Tail, which is the particular Eſtate. Per Cir 
It is an apparent Fault. Cr. Eliz. 407. Bake 
and Searle. 
Where when In the faid Cafe where the Party comes in 
the Party hy a Limitation of an Uſe, the Verdict laith 
838 Virtute cujus dimiſſionis, and it ought to hays 
UG ie , been Et virtute Statut. Per Cur. This is an 
ſay, Vgere apparent Fault in Subſtance and Form 


ſtat. The Iſſue in Ejectment was, if Jalan the 


Wife of the Defendant was alive at ſuch a 

Diverſity of Time; and the Jury found, that Fenimer the 
Names. Wife of the Detendant was alive at ſuch 1 
Time. Per Cur. They {hall not be adjudged 

one and the ſame Perſon, without finding allo 

by the Cuſtom of the Country, that Women 

baptized by the Name of Julian, have been 

alſo called Fenimet. Moor 41 i. No. 550. Hum. 

bach and Shepard, 2 

4 Peres 
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Verdict as to Baron and Feme. 


In Ejectione Firme againſt Baron and Feme. 

on Not guilty pleaded, and a Venire fac | 
granted, the Jury found the Wife not guilty, Wife found 
and found a Special Verdict as to the Huſ- _ guity, 
band, which Special Verdict is afterwards Verdict as to 
adjudged inſufficient by the Court. A Ve. the Husband. 
nire fac de novo ſhall be awarded for both, % e nv. 
25 well for the Wife as the Husband, and 
vpon this new Write the Wife may be found 
guilty, becauſe the Record and Iſſue is in- 
tire; and for this their Verdict is inſuffi- 
cient in all, and void. 2 Rolls Abr, 722. Langly 
and Pain. So in Swan's Caſe, Stiles 412. 
Ejectment againſt Baron and Feme, and the 
Feme is found Ejector by the Verdict, and 
nothing is found concerning the Husband, 
and a Venire fac de novo was awarded, unleſs 
they will agree to amend the Verdict accord- 
ing to the Notes. 


Where, and in what Caſes, Special Verdict: may 
| be amended, 


Where a Special Verdict is not entred ac- Record of a 
cording to the Notes, the Record may be Special Ver- 
amended, and made agree with the Notes did amended. 
at any Time, tho' it be three or four Terms 
after it is entred. 4 Rep. 52. 8 Rep. 162, Cr. 
Car. 145. 


And 
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Poſfea where 
amended. 


Nonſuit for 
Default of 
Warrant to 
try the Cauſe 
not recorded. 


amended, upon the Judges certifying th 
Truth how the Verdict was given. Cr, Ca 
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And where a Verdict is certainly given if ,; 
the Trial, and uncertainly returned by 


Clerk of the Aſſizes, & c. the Poſtea may | 


338. 8 BN, ea 
The Plaintiff was nonſuited at the Aire 


for Default of the Warrant of the Juſtices i 
try the Cauſez (vi for not conſe 
Leaſe, Entry ad Ouſter, and prayed tha 
the Nonſuit might not be Recorded, utid 
the Court granted, and an Alias Diſrings 
1 Keb. 508, Pits and Viner. Cro. Car. 203 
Aquila Wicke"s Caſe. | 

if the Plaintiff makes Title upon a D 


miſe made by 70. Bill and Agnes his Wil: pro 

and the Parties are at Iſſue, and the Record Jon 

of Niſi prius was entred by the Clerk, tha mah 

| the ſaid Tho. Bill and Anne his Wife mad Ma 
Record of the Demiſe, &. ſo that the Record of Vi i 
Niſ-prius, Va- prius differs from the Roll; this ſhall not ba Ms 
rianc: Om amended, for if the Record ſhould f ed; 
amendable. amended, the Jury ſhould be attaint, in all 2: 
much as they found. a Leaſe made by Tf the 

Bill and Agnes his Wife; and petadventu the 

this Leaſe will not prove a Leaſe by Tf i 

Bill and Anne his Wife. 1 Rolls Abr. 202. Aug am 

and King. I the 

lini 

| e 

Rone and Bond. M. 19 Car. l. 3 

f che 

Amendment. the 


Ejectione Firme of Lands in Com Devon nie 
Verdict was given pro Quer', and it was Ml n; 


ved in Arreſt of Judgment, becauſe the Vi m0 
1 ld 
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tire fac was Samuel Ham, and ſo the Diſtringat ; 
hut in the nomina Furatornm it was. Daniel 
Ham, and he was ſworn by the Natne of 
Daniel; and if this were amendable, was the 
Queſtion, Roll; It is, becauſe the Venire fac 
b well; and therefore, altho' the Proceſs en- 
king be ill, it ſhall be amended, for it is the 
Default of the Clerk in milwriting it, for the 
Sheriff writes the nomina Furator' out of the 
Diftringas, and it is Error in him to write 
Daniel for Samuel. And he cited the Lord Rur- 
land's Caſe, and Cedwell's Caſe, where the 
Difference is taken between the Miſtake in 
the Venire fac, there it ſhall not be amended ; 
but otherwiſe it is where it is in the enſuing 
Proceſs ; and of this Opinion was Juſtice 
Tones at this Time; and the Court agreed to 
make Examination of the Truth, it the right 
Man was ſworn or not, and theri to diſpute 
if it ſhall be amended. And at another Day, 

d prayed that it might not be amend- 
ed, for it is clearly out of the Statute of 
21 Fac. for that provides if there be Error in 
the Venire fac, Hab. Corpora or Diſtringas, in 
the Sirname or Addition of Names; but here 
tis in the Chriſtian Name, and this is not 
amendable by the Statute of 8 H. 6. for firſt 
the Amendments there are Increaſing, Inter- 
Ining, Addition or Subſtraction of Record in 
Letters, Titles, Parcels of Letters : But here 
s not an Addition, Subſtraction, Cc. but 
there is no other Record but this Pannel, and 
the Jury being called by this Pannel, and Da- 
mel was called by this Pannel and ſworn by 
t; and ſo it is here the Act of the Court; 
not of the Clerk. 27 1 6. c. F. it was ill at 


tha 
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the Common Law, where a Man is ill na. 
med in the Hab. Corpora, and well in the Ve. 
nire fac; and in Basler wills Caſe this Diffe. 
rence was taken, (viz.) where it was in the 
Sirname, and where it was other Chriſtian 
Name; for a Man at the ſame Time may 
have two Sirnames, and he which is named 
by a Sirname in the Diſtringas or Panngl, 
may be the ſame Perſon which is named and 
ſworn by the other Name in the Pannel, and 
for this it ſhall be tiied by Examination, and! 
amended accordingly: But it is not poſſible 
that he which had one Chriſtian Name in the 
Pannel, ſhould be the ſame Perfon which had 


another Chriſtian Name in the Venire fac, 


and Mic, 6 Car. in Attaint, the nomina Furs. 
forum was Alexandrus, and the Venire fat 
Alexander ; and it was often moved, and the 
Court would not amend it: And in 5 Ry; 
42. it is ſaid that Palus ſhall not be amended 
for Paulus; principally becauſe it is in the Chi. 
ſtian Name. Berkley; here is one {worn, which 
is not the Act of the Clerk. Brampton; this is 
not the Act of the Clerk to ſware him, but 
of the Court. Croke; the Statute 21 Far. 
doth not Aid this. Jones; it ſeems it ſhall be 
amended. Berkley; for this, was the Statute 
21 Fac. made. Rall; If the Venere fac was 
miſtaken, no Amendment miglit be belore 
Statute 21 Fac. and the Court ſaid they 
would be adviſed ; but they all agreed, that it 
may not be amended, but upon the Exam 
nation of the Party himſeif which was ſworn, 
and if the Party dies, no Amendment may 
be Omnize, and becauſe the Party was 1 
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here, they would not ſpeak further ; but they 
examined the Sheriff Je bene eſſe, and one 
Point was, If the Clerk wrote the Pannel out 
of the Venire fac or Diſtringas; but adjourn- 
ed till the Party came to be examined. And 
tker the Juror was ſent for out of the Coun- 
g of Devon and examined, and it was found 
by Examination to be the ſame Party; for 
wich che Plaintiff recovered. M. 15 Car. 


S 2 CHAP. 
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C HAP. XIII. 


No new E ject ment without paying Cofts of 4 fir. | 
mmer. I ben to move, that the Leſſor of th 
Plaintiff may give Security. Where the Dl 
fendant ſhall have Coſts and Damages. Hu 
the Plaintiff may aid himſelf by Releaſe of Dk. 
mages. Where the Plaintiff to recover Ds. 
mages, but not tbe Poſſeſſion, Executor ut 
to pay Coſts, Leſſor of the Plaintiff to jg 
Coſts. Where . Tenant in Poſſeſſion liable 1 
pay Coſts or not. Feme to pay Coſts u 
Death of her Husband, Infant Leſſor to 55 
Coſts of the Writ of Enquiry. The Enn 
Writ of Error lies upon the Fudgment bifm 
tbe Writ of Enquiry, and why, Writ of En 
quiry, how abated. 


Title to Part. * Ejectment for 100 Acres, if the Plan. 
tiff hath no Title he ſhall pay Coſts, nd 
if he has a Title to any Part. 

Upon Conſeſſion of Leaſe, Entry and 
When to Outer, the Defendant ought to move then, 
mes that the That the Leſſor of the Tl enter into 
Hor ot the Security to pay Coſts, for perhaps he maj 
2 be a Beggar; but the Court — not grant 
J. * upon Motion four or five Days before tt 

rial. 
No newEject. If Judgment be given for the Defendant in 
ment with- Fje&ment, the Plaintiff ſhall not be admitte 
out paying to. bring a new Eje&tment without paying 


Colls of the Coſts of the former 3 but when Judgment r 
| given 
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Eject ment, the Plaintiff cannot ſtop his Pro- 
-dings till he pays the Coſts of the former, 

weauſe he has an Execution againſt him. 

RX AM. 

Coſts paid by the Sollicitor or Attorney in 


1 Levinz, 66, 

When only one of the Defendants hath 
wgment againſt the Plaintiff , there the 
aintiff ſhall not pay Coſts; fo that if the 
Mintiff in Ejectment ſuſpects his Cauſe, his 
reſt Way is to declare againſt a Friend of 
js, and then it he finds the Colts likely to go 


Default, and that ſaves Coſts. 
rn. When upon a Trial the Plaintiff becomes 
freWonſuic, the Defendant mult pay the Jury, 


hich is after allowed him in Coſts; for it's 
ntended that he received a Benefit by this 
Nonſuit. . 
Coſts to be allowed for not going on to 
rial at the Aſſizes, upon Affidavit of the 
Matter brought to the Secondary, without 
otion in Court, by Mr. Winford. 

In all Actions of Treſpaſs, Aſſault, falſe 
mpriſonment or Ejectment brought againſt 
reral Defendants, if any of them be found 
ot guilty, he ſhall have his Coſts, per Stat. 
& 9 W. z. c. 10. Set, 1. 


84 The 


ren 224inſt the Defendant, if he brings his 
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Cofts by Ar. 


ectment for the Inſufficiency of the Leſſor. 1e or Sol. 


zinſt him, his Friend may ſuffer Judgment Judgment by 
Default. 
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Regular. 


Releaſe of 
Damages. 


be found for the Plaintiff, and entice Dan 


Lie Law ek Eqectinents, 


The Fury are to find Coſts and Damages in Db 
Treſpaſs, Ejectment, &C. 


If the Plaintiff miſtake his Declaration, l 
the Defendant ſhall have Coſts. The Plain dhe 
tiff may relinquiſh his Damages where part 
of the Action fails, and take Judgment for 
the other. And fo is the Rule; It part © 
the Things demanded in this Action are well 
demanded, and part of the Things demand 
ed are not well demanded, and Verdict 1 
given for the Plaintiff for the Whole, and 
entire Damages are given, the Plaintiff ma 
releaſe all the Damages in that which is nc 
demanded, and pray Judgment for the Re 
ſidue; and this ſhall aid Error if Judgment 
be given accordingly. As in E ect ione 
of a Meſſuage, Cottage and Tenement, i 


ges given for the Whole, becauſe Ejedi 
Firme does not lie of a Tenement, the Plair 
tiff may rcleaſe all the Damages, becauki 
is entire, and have Judgment for all the Land 
ſaving the Tenement; and this ſhall not be 
Erroneous. So in Ejectment of Land, ant 
ae libertate Piſcarie, for libera Piſcaria, whit 
is not good, the Plaintiff may releaſe all tb 
Damages, and have Judgment for the 
only, altho* he cannot be ſaid properly tt 
releaſe Damages, as to the Piſcary, whetl 
none were. Godb. pag. 354. No. 439. 1 Rd 
Abr. 786. Clive and Vere. 1 Rolls Abr. 74 
786. Retorick and Cbappel. 1 | 
vel 
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here the Plaintiff ſhall recover Damages, but 
not the Poſſiſſun, 


If a Man brings an Ejectment, and lays 

the Demiſe (ſuppoſe) 1 Dec. and he had then 
z Title, and the Defendant confeſſeth Leaſe, 
Entry and Ouſter, and gives in Evidence a 
Title to himſelf, which commenced 1 Jan. 
Here the Plaintiff ſhall recover his Damages 
from the 1 Dec. to the 1 Jan. but ſhall 
not recover the Poſſeſſion, becauſe it appears 
by the Verdi& he had no Title to the Land 
the 1 Fan, Whitfeild's Caſe, 5 Anne B. R. 

Ejectment was for Entry into a Mleſſuage 
five Tenemeutum, and four Acres of Land to 
the ſame belonging. As to the Meſſuage five 
tmementum, the Declaration is uncertain, and 
if the Damages are releaſed, the Coſts are Warranty. 
one alſo. It is uncertain to which the four 1 
cres belong, i. e. to the Meſſuage or Tene. | 
ment. But per Cur. as to the four Acres it's 
certain enough, and the Words (to the ſame 
belonging) are meerly void. 3 Leon, p. 228. 

Wood and Pain. 

In Ejectment, Judgment is againſt the De- n 
ſendant who dies, and his Executor brings a P 
Writ of Error and is nonſuited. He ſhall not 
pay Coſts; an Executor is not within the Sta- 
tute for paying of Coſts, Occaſione dilationi-, 

Mod. Rep. 77. | 

In Ejectment againſt Two, A. B. they 
prayed to be made Defendants, and were ſo, 
contefling Leaſe, Entry and Ouſter, and at 
che Trial 4, confeſſed fo much as was in his 
8 4 Poſſeſſion 
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Poſſeſſion for certain; but B. would not pro. 
ceed with him, and the Plaintiff was nonſuit 
againſt both. He that tried it prayed Coſts, 
which the Court granted, but they muſt join 
in the Suit of Execution for Coſts. 2 Keb, 219, 
Sir Cyril Wych's Cale. 
Femeliableto The Leſſor of the Plaintiff in Ejectment 
pay Coſts on ſhall be liable to Coſts, the Leaſe being made 
Baron's by Baron and Feme; on his Death the is lia. 
Death, ble as well as other Jointenant ſurviving, 
1 Keb. 827. Morgan and Stapel's Caſe. 
The Leſſor of The Leſſor of the Plaintiff by ſeveral Rules T 
the Plaintiff of Court, on Demand, ought to pay Coſts WW whic 
where to pay upon the Inſufficiency, or Skulking of the Wl for « 
Colts. Plaimiff in Ejectment. 1 Keb. 17. Plait 
The Leſſor of the Plaintiff is liable to pay dar. 
Coſts (tho? he {hall never be forced to give WW the 
Security for them); but the Leſſor of a Te. Nabe, 
nant in Poſſeſſion is not liable to Coſts, be- Cf 
cauſe tho' he may come in pratzs and defend Il ther 
Tenartin tis Tice, yet the Tenant in Poſſeſſion is the 
2 lia- only liable to pay Coſts by the Law. But on. ¶ Coſ 
Colic 1h. ly by the Courfe of the Court, unless the Win | 
Fun Trial be by the Leilor's Means brought to the I Dec 
har, and then hs ſhall never have a ſecond Il ther 
Trial at Bar before he hath paid the Coſts of WW Ad: 
the former Trial; yet the Court, for Non: MW Pal 


7 


payment of Coſts, will not hinder Proceed- [ 
ings in the Country. Per Car. 1 Keb 106. L. bor 
bum's Caſe. 1 bei 


In Jadament Ne, Upon a Judgment againſt his own m 
againit his Ejector, in Default of conſeſſing Leaſe, Entry IW «5 
WY Electoc, and Outer, acuording to Rule of Court, with. Pre 
no Coſt to be SFE ; 

paid by tke Olit Special Rule no Colts {hail be paid by H. Wl i 
Tenant in the Tenant in Potjeition that made the De- Il 
Folle ion. fault, Oc. Contra, upon Trial had againſt H. . 
J) TT ES. hecaus 
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cauſe the Plaintiff hath the Benefit of the 


uit, vis. Judgment againſt his own Ejector, 
whereby he may recover the Poſſeſſion. 
Keb. 242. 

Verdict was for the Delendant, and the Allegation by 
Plaintiff to fave his Coſts alledged, That the the Plaintiff 
Venue was milawarded, and that there was a 5 1 bis L 
Fault in the Declaration; but reſolved per oil. 
Cu the Defendant ſhall have his Coſts. 2 Roll. 

Rep, 327. Pritchard and Reynell. Palmer 365. 
neſme Cale. 2 

The Plaintiff in Ejectment was nonſuited, The Plaintiff 
which was recorded, and the Defendant ſued ee of 
ſor Coſts upon the Stat. 4 Fac. c. 3. The his own - 
Plaintiff alledgeth Inſufficiency in his own De. ſufficient De. 
claration to avoid Coſts upon the Words of claration. 
the Stat. That in Ejectione Firme and every 
aber Action where the Plaintiff might recover 
Cots, &c. If it had been found for him, that 
then upon Nonſuit, & c. in every ſuch Action 
the Defendant ſhall have Judgment to recover 
Coſts againſt him; and the Plaintiff pretends 
in ſuch Action he cannot recover where the 
Declaration is not ſufficient. But per Cur, 
there is no Reaſon the Plaintiff ſhould take 
Advantage of his inſufficient Declaration. 

Palmer's Rep. 147. Dove and Knapp. 

Debt was brought on the Stat. of 8 El:z,, Coſts on Scar. 
lor Coſts in an Ejectione Firme, the Plaintiff 8 Eliz. on 
being nonſuited, ſuppoſing the Statute to be r 
made ad Parliamentum tentum 8 Elix. where- taken. 
s the Parliament began Anno quinto, and by 
Prorogation was held in 8 Eliz. ſo it ought 
to have been ad Seſſianem Parliamenti tent An. 

10 Oct a vo Elix. and ruled to be ill. Cro. Fac. 
lit, Jord and Hunter. 
| It 
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Coſts for If no Comtinuance be entred, then a Di 
Want of Con- continuance may be entred, and he may recy 
— GA enn ver Coſts in Eje&ment. 2 Bulftr, 63. 

: Per Stat. 13 Car. 2. c. 11. Nonſuit ſhall be 
When Non- for Want of a Declaration before the End of 
bor Wag 2. the next Term after Appearance, and Judg. 
Declaration. ment and Coſts againſt the Plaintiff. Sra. 

13 Car. 2. c. II. 

In all perfonal Actions, and in Eje&ims 
Firme for Lands, S. depending by Original 
Writ, after any Iſſue therein joined, and at 

| after any Judgment had or obtained, there 
2 need {hall not need to be Fifteen Days between the 
8 Teſte day and Day of Return of any Writs 
the Teſte- day Venire fac, Habeas Corpus, Furat Diſringa, 
and Day of Furat, Fieri fac or Cap' ad ai”, and the Writ 
Return. of Fifreen Days between the Teſte-day and 

| the Day of Return of any ſuch Writ ſhall not 

be aſſigned for Error. Stat. 13 Car. 2. c. II. 

Infant _ Infant Leſſor in Eje&ment ſhall pay Cofts 
* 3 Keb. 347. Maſten and King. 

Upon a Verdict againſt all Evidence the 
Court will tax Coſts, and will not fuſpend it 
till a new Trial. 1 Keb. 294. 

If the Deſendant, whole Title is concerned 
in an Ejectione Firme, will not defend his Title 
to the Lands in Queſtion, and the Verdict do 
pals againſt the Plaintiff, the Ejx&or may te- 

The ſole Re- leaſe the Damages. Pr. Reg. 100. | 
medy for Note, This Rule, as to paying of Coſts, i 
_ f a Man had a Verdict in Ejedment, and Colls 
[ rial ts , 
by Attach- taxed, and an Attachment for not paying 
ment, unleſs them; and whereas he cannot procure them 
che ſecond of him who ought to pay them, he ſues the 
Lb ws in fame Party for the ſame Thing again in ano. 
- kane cher Court, and he fhews this by Motion, 


a Verdict. and 
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and prays he may not proceed till Coſts paid; 


yet the Court will not grant it, but he ought 


to reſort to the Remedy of the Proceſs of the 
Court where he recovered for theſe Coſts ; 
and ſo it is if it was in the fame Court for 
Coſts for not going on to Trial; but if it were 
for Colts after a Verdict in the ſame Court, 
there, upon Affidavit of this, it's good Cauſe 
to ſtay the ſecond Trial for the ſame Thing, 
unleſs the Coſts of the Firſt be paid. Sid. p. 229. 
Auſtin and Hood, 

Upon a Trial at Bar in Ejedment where Where Coſts 
Two were made Defendants, and had entred ate confeſſed 
into the Common Rule; and at the Trial op 3 
one appeared and conſeſſed Leaſe, Entry and 4 Se and 
Ouſter, but the other did not; and after Evie that the other 
dence given, the Plaintiff was nonſuited, and did not. 
Coſts taxed for the Deſendants. Per C, both 
theſe Defendants are inticled to the Coſts, and 
he that did not appear, might releaſe them to 
the Plaintiff. But the Court ſaid, If there 
ſhould appear to be Covin between the Leſ- 
for of the Plaintiff and the Defendant, who 
did appear to releaſe the Coſts, they would 
correct ſuch Practice when it ſhould be made 
to appear. 2 Ventr. 2 M. & M. Fagge and 
Roberts. | 

Berkley had Judgment in Eject ione Firme in 
C. B. and Execution of his Damages and 
Coſts. Foot brings Error, and the Judgment 
is affirmed ; whereupon B. prays his Coſts for 
Delay and Charges, but could not have them, 
for no Cofts were in fuch Caſe at Common 
Law. And Stat. 3 H. 7. c. 10. gives them 
only where Error is brought in Delay of Exe- 
Caution; and here tho* he had not — 
| 0 
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of the Term, yet he had it of his Coſt, 
1 Ventr. 124. | 
Adminiſtrator brought a Writ of Error up- 
on a Judgment given in Eje&ment againſt the 
Inteſtate. Per Cur, he ſhall pay no Colts, tho 
the Judgment was affirmed, and the Writ 
brought in Dilatione executionis, i Ventr. 


Writ of Inquiry. 


It was aſſigned for Error, That a Writ cf 
Enquiry of Damages was awarded, and no 
Day given to any of the Parties to be there 
at the Time of the Return; for the Entry 
ought to be, Ideo dies datus partibus prediflis 
or at leaſt to the Plaintiff, that ſo he mi 
then pray his Judgment, ſed von allocat', tor 
the Defendant is not to have Day, and the 
Plaintiff is to attend at his Peril; and fo is the 
Courſe of the Common-Pleas;, aliter in the 
Ring . Bench. Cro, El. p. 144. Mathew and 
Haſſel. 

E. in Ej ect iane Firme had Judgment by De- 
fault againſt the Defendant; whereupon 2 
Writ of Enquiry iſſues out to enquire of the 
Damages, and before the Return thereof the 
Defendant brought a Writ of Error; the Que- 
ſtion was, Whether the Writ of Error were 
well brought, in regard the Caurſe of the 
Common=Pleas is not to make up the Judgment, 
until the Wric of Enquity be returned. Rel 
ſaid, A Writ of Error may be brought before 
the Wrie of Enquiry be returned in Ejectione 
Firme, for in that Action the Judgment 1s 
compleat at the Common Law betore it be 
: returned; 
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returned; for the Judgment js but to gain 
poſſeſſion, and fo it is in a Writ of Dower. 
But in an Action of Treſpaſs, where Damages 
are only to be recovered, there the Judgment 
is not perfect, till the Writ of Enquiry be re. 
turned, nor can be made up, as in this Caſe 
it may. But in regard that here is no com- 
pleat Judgment, for there is no Capias, which 
ought to be in all Actions Quare Vi & Arms, 

that the King may have his Fine, which elſe 

he cannot have, if the Party do not proceed in 

his Writ of Enquiry, the Writ of Error is 

brought too ſoon, and you may proceed to 

Execution in the C:mmon-Pleas, for the com- 

pleat Record is not here. Aſterwards, in 

another Caſe, Rolls was of Opinion, That it 

was a perfe&t Judgment; and it is in your 

Power (ſaid he to the Defendant's Council) 

whether you will have a Writ of Enquiry or 

not; and if the Judgment be affirmed here 

upon the Writ of Error brought, you may 

have a Writ of Enquiry in B. R. the Council 

therefore moved for a Certiorari, Rolli; take 

it, but it will do you no Good, for the Judg- 

ment is well. Stiles Rep. Glide and Dudenu's 

Caſe, p. 122, Crook and Sanny. Stiles 127. 

This Point is ſettled now in both Courts. The Writ of 
In Eſectione Firme, if the Plaintiff recover by Error lies up. 
Nibil dicit, in which Judgment is given, that nent Judg- 

6% p te 
the Plaintiff ſhall recover his Term, and a the Return of 
Writ is awarded to enquire of Damages, a the Writ of 
Writ of Error lies upon this Judgment before Enquiry, ane 
the Return of the Writ of Enquiry of Dama. W 
ges, and Judgment upon it, for the Judgment 
ij perfect as to the Recovery of the Term be- 
fore by the firſt Judgment, and the Plaintiff 

may 
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may preſently have Execution for the Poſſeſ. 
ſion; and peradventure he never will hare 
Judgment for the Damages, aid ſo the Deſen. 
dant ſhall be ouſted of his Poſſeſſion avs Re. 
oedy. So it is if a Man recover in Ejetjone 
Firme by Confeſſion, or non ſum Informatus, 
or Demurrer, a Writ of Error lies before the 
Damages taxed by Writ of Enquiry. 1 Ro 
p. 750, 751. Newton and Terry, Taverner and 
Fawret, Booth and Errington. 5 Rep. Wymarth, 
and Houſe and Layton. Latch, p. 212. 
Abatement Council prayed Abatement of a Writ of 
by Death af- Enquicy on 16 and 17 Cer. 2. c. 8. by Aff. 
ter Judgment davit of Cefuyque die Death after the Judg- 
Erler put ot ment two Days; and by the Act from the 
after Affi. Judgment affirmed in Error, which wa a 
mance. Term after, which the Court granted. But it 
were better the mean Profits were recoverable 
in Ejectment by the ſame Verdict. Vd held, 
this ſhould be given in Evidence on the Writ 
of Enquiry, but being no Bar but in Mitiga- 
tion, that is not fufficient ; and it was ſtay'd, 
Warren and Orpwood, Mic. 25 Car. 2. J. R. 
3 Keb, p. 218. | 
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CHAP. XIV. 


Judgment in Ej eũ ment and Execution. The 
Form of entring Fudg ments in this Action. 
How the Entry is when Part is for the Plain- 
tiff, and Part againſt bim. How againſt ſe- 
veral Ej ectors. The Form of the Entry in caſe 
of Death of the Plaimiff or Defendamt. . 
Verdict and before N the Plaintiff dies. 
Ejectment for the „ «nd 10 Title but to a 

Moiecy. For what Cauſes fudgments in Fj d- 

ment are arreſt able or erroneous. In what Caſes 

Judgment ſhall be amended, Of Judgement 

againſt ones own Ejettor, 


Nee, O Judgment in EjeRtment til La- 
titat filed, and Bail. 2 Keb. 743. 


The Form of * Judgment i in this 


In Cr. El. 144. Matthew and Haſſels Caſe. _ recuperes 
It was aſſigned for Error, That the Judgment 1 — 
was, Quod recuperet poſſeſſonem ter mini præ did, 
where it ſhould be, Quod recuperet rerminum; 
for as in a Real Action he is to recover Sei- 
ln, fo in a Petſonal he is to recover Poſſeſ- 
fion, and the Writ is Habere fac Pofſeſioner. 

1 Leon, p. 175. meſme Cale. 
All the Courſe of Entries, when Part is How the En. 


found for the Plaintiff, and Part againſt him, uy 30 when 


5 to enter only, Quod Def. cat inde fine die , 0,7 and 
quoad, Patt ageinſt. 
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Hud Def. { 


quietus. 


Quod Def. re- 
mae at inde- 


fen'. 


Againſt ſeve- 
ral Ejectors. 


quoed a Third Part; and the Judgment is en 
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quoad, c. whereof he is acquitted. It wi 
Taylor and Woldboro's Cale. Cr. El. 768. Fr 
ror of a Judgment in Ejectment was brought 
becauſe the Defendant was found Not puily 


tred thereupon, Quod Def. eat inde ſine die 6 
quer in miſericordia, &c. whereas it ought te 
have been, Quod Ie Plaintiff nil capiat per Bil 
lam for that Third Part, ſed non allocatur ta 
qua ſupra, Cro. El. 768. and the Court would 
have affirmed the Judgment, but becauſe the 
Plaintiff had not appeared that Term, they 
cauſed him to be nonſuited. 

In 1 Rolls Rep. 51. Error was afligned, be. 
cauſe the Judgment in Ejedbione Firme in 
Wales was, Quod Def. (it quietus, ſuch Judgment (eric 
being only given in a Writ of Right, and fuck tha 
Actions which are final; but this Action is ca 
not final, and the Judgment ſhould be, Qui Cro 
Def. eat inde ſine die. Sir William Morris and 
Cadwallader's Caſe. * the 

In Ejedone Firme, if upon Non ſum inf. per, 
matus pleaded, Judgment be given, Quod Def. I err 
remaneat indefenſus, without ſay ing verſus Ow. 
rent, yet it's good. 1 Rolls Abr. 772. Fiegu Fo 
and Mallory, 

Ejectment was againſt ſeveral Defendants, 

Cc. they were fined ſeverally, where the 

Ejectment was againſt them all jointly ; but N w. 
becauſe they were found ſeveral Ejectors of ſe. th 
veral Parcels, the Judgment was good (Jil. I V. 
cet ) quilibet capiatur quoad his Parcel; and if t a 
had not been joint, it had not bean fufficient. Þ fi 


Bendl. 83. Darcy and Maſon. ar 


The P. 
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guilty for the Reſidue. The fourth Defen- 
dant is found Not guilty general; and Judg- 
ment was enter'd, That he ſhould recover 
his Term in the Houſe and Ten Actes of 
Land, and Coſts againſt the Three Defen- 
dants, and that the ſaid Three Defen- 
dants capiantur, and that they be acquitted 
ad reſiduum, and that the Plaintiff quoad the 
Three Defendants pro falſo clamore, for ſo 
much as they were acquitted ; & pro falſo cla. 
in more againſt the fourth Defendant, /it in Mi. 
ent ſericordia. It's good enough, and the Courſe, 
ach chat the Plaintiff in ſuch Caſes be in Miſeri. 
üg cordia but once, which is ſpecially enter d. 
ul Cro. Car. 178. Dockrow's Cale. 
nd In Croke and Sam's Cale, Stiles 122. 346. 
the Judgment was, Ideo conſiderat eſt qd' recu. 
for. peret, and there wants, & Def capiatur, it is 
fl erroneous. 


2 Form of the Entry in caſe of the Death of the 
Plaintiff or Defendant. 


the Note, That Three Plaintiffs in Ejectment 


but were, and on general Iſſue it was found for Plaintiffs died 
ſe. the Plaintiffs. And Four Days after the during a Cu- 


Verdict given, was moved to ſtay Judgment 
ty a ſpecial Matter in Law, whereof the Ju- 
nt. ſtices were not reſolved, and gave Day over, 

and in the mean Time one of the Plaintifts 
I died. This ſhall not ſtay Judgment, for the 
hey Poſtea came in 15 ä which was the 16th 


91 
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The Plaintiff ſhall be in Miſericordia but The Pl:intif 
once. As Ejectment with Force, Three of ſhall be in 
the Defendants were found guilty of the ee 
Houſe and Ten Acres of Land, and Not SE 


One of the 


ria adviſare. 
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{are vult, and on the 19th of April one o 
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of April, at which Day the Court ought 10 
give Judgment preſently. But Cur Adv, 


the Plaintiffs died, and the Favour of the 
Court ſhall not prejudice, for the Judgment 
ſhall have relation to the 16th Day of Apr] be er 
at which Time he was alive. 1 Leon. 18), “ 
Iley's Cafe. 


The Death of In Ejectment, Two Defendants were found t 


cne Deſen· 


guilty, and the other not. The one tha ee 


dact hall not js not guilty dies, the Plaintiff ſhall hare Del; 


abate the 
Writ. 


E cc 0756 * 
gaiaſt Baron 
and Feme, 
Brun dies. 


Judgment againſt the other. So it is, if he J 
that is dead had been guilty, becauſe d Ide! 
Writ is but as a Treſpaſs, where the Dea C 
of one Deterdant ſhall not abate the Writ, bel 
Mor 1G, 673. Griffith and Lawren, that 
Caſe. | 

E; «Come Firme againſt Baron and Feme; nh 
and Verdict pro Oer, and after, between 
the Verdict and Day in Banco, the Baron dis, 
And therefore the Court in Lee and Rowley; hol 
Cate, 1 Rell, Rep. 14. adviſed the Plaintiff 
to refingquiit this Aion, and only to enter 
the Verdict tor Evidence; for if Judgment 
is given egainſt the Defendant, and one i 
dead at the Lime of the Judgment, then this 
wil te erroneons, per Dodderidge and Mam 
Preignatory, But Coke laid, The Plaintiff 


may make Allegatiau that the Husband 6 0 
dead, and ſhall have Judgment againſt the 10 
Wie. And it hath been adjudged lately, 4 
Ejectment againſt Baron and Feme, which 22 


are but one Perſon in Law; yet if the 
Husband dies, the Suit ſhall proceed again b 
the Wite, Hardr, 61, But in Rigley and Lee's N 
Cafe, Cr. Tac: 356. Ejectment againſt Rory 
an 
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ind Feme, after Verdict Baron dies before 
he Day in Banco, becauſe it is in the Nature 
of a Treſpaſs, and the Feme is charged for 
ter own Fact. Per Cur', The Action con- 
inues againſt the Wife, and Judgment ſhall 
be enter d againſt her felf, becauſe the Baron 
was dead. 

Ejectment againſt divers, all plead Not Record where 
wilty ; and divers Continuances were be. not to be 
ween them all, where revera one of the amended. 
Defendants was dead after Iſſue joined, and 
2 Verdict was after found pro Quer, and 
the Record was moved to be amended. Per 
(, we cannot do it. After Verdict and 
before Judgment the Plaintiff may ſurmiſe 
that the Defendant was dead before the Ver- One Defen. 
dict, and Continuance was againſt him as dant dies after 
in full Life. Fones 410. Sir John Fitxherbert Iſſue joined. 
verſus Leech, And, 28 0 

In Ejectment to try the Cuſtom of Copy. : 
hold, bs Plaintiff was nonſuit, and TE — pa MP 
the Defendants being dead, Hales, Chief Ju- Roll, one De. 
ſtice, adviſed to enter a Suggeſtion on the — being 
Roll that one was dead, elle the Judgment oF reg | 
for the Defendants on the Nonſuit will be er- 
toneous as to all. Mich. 23 Car. 2. B. R. Haw- 
thorn and Bawdan. 3 5 

Ejectment was brought againſt Seven, p;. a 
One dies, hanging the Writ, and the Judg- — 4 — 
ment was given againſt the Six, without and one dies 
ſpeaking any Thing of the Seventh, where hanging the 
the Judgment ought to be againſt them that 4 9 
were in Life, and a Nil cap as to him that og 8 
was dead; otherwiſe there is a Variance 
between the Writ and Judgment: And a 
Writ of Error was brought, but it was not 

1 2 woll 
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well brought, for the Seventh joined in the 
Writ of Error, which was ad grave damnun 
of all the Seven. But had it been omitted a 
grave damnum of him that was dead, it had 
been good. 2 Rolls Rep. 20. Bethell and Par, 
Pal. 152. Meſme Caſe. 

After Verdict In Hide and Markham's Caſe it was ruled, 

and before That if one bring Ejectione Firme in B. N 

. and there had a Verdict in a Trial at Bar; 

and Judg- and after, before Judgment, he dies, and 


ment is given after the Judgment is given for him the fame 


for him the 
ſame Term. 


The Plaintiff The Plaintiff in Ejectment dies, Addiſm's 
dies after Ver- Caſe, Mod. Rep. 252. Yet as that Caſe was, 


dict, and 
Judgment 
was not ſtay- 


ed, and why. 


Term: This is not Error, for that the Judg- 
ment ſhall relate to the Verdict. But if the 
Verdict paſs againſt the Plaintiff at the Nj 
prius, and after, before the Day in Banco, he 
dies,and after Judgmentis againſt him; This i 
Error, for as much as Judgment is given 
againſt a dead Man. 1 Rolls Abr. 768, and 
Furdan's Cafe, Did. 


the Court would not ſtay Judgment; for 
between the Leſſor of the Plaintiff and the 
Defendant there was another Cauſe depend. 
ing, and tried at the ſame Aſſizes when this 
ue was tried, and by Agreement between 
the Parties, the Verdi& in that Caſe wa 
drawn up, but agreed it ſhould enſue the 
Determination of this Verdict, and the Ti. 
tle go accordingly : Now the Submiſſion to 
this Rule was an implicit Agreement, not 
to take Advantage of ſuch Occurrences 3 
the Death of the Plaintiff, whom we know no 
Ways to be concerned in Point of Intereſt, 
and many Times but an imaginary Perſon 
Per Cur”, We take no Notice judicially, * 
the 
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be Leſſor of the Plaintiff is the Party inte. What Notice 
ed, and therefore we puniſh the Plaintiff oy Court 
\ he releaſe the Action, or releaſe the Da- ＋ Ur : 
pages.) It was faid too in Behalf of the Plaintiff. 
dgment, That there was a Man of the 

ne Name in the County with him that 
2 made Plaintiſf: And by the Court that 
ſufficient, and the Court ſhall intend it to 
e him, were there any one of the fame 
Name in rerum natura. 

Ie is ſaid in Covper and Franblins Cafe, If Ejectment for 
We brings Eſectione Fir me for the whole, ha the whole, and 


the ing Title but to a Moiety, that it hath been 2 Title but to 
Ve aged againſt Bracebridge's Caſe, in Plaid. 7 moiety, 
he be ſhall have Judgment for a Moiety. 3 Bul. ſhall be for 
ede 185. the whole. 

en 

nd * what Caſes, and for what Cauſes, Judgments 


in Ejectment are arreſtable or erroneous. 


In Savern and Smith's Caſe, Judgment Judgment for 
was de integris tenementis, Where it ought to the whole 
have been for a Moiety: The Judgment — 5 
was given for the whole, and intire Da- for a Moiety, 
mages aſſeſſed by the Jury. It is Error. 

Cro, Car. 7. 

The Declaration was, 24” per Indentur di- 

ut decimas garbar Rettorie de, Cc. una cum 

| 

| 


qudam horreo & gardino eidem Rettorie pertin. 
And the Judgment on Demurrer on the 
Plea was, Ideo, Cc. qd' pred Duerens recu- 
ber ver, præfat Def terminum ſuum predic 
auc ventur de & in Rectoria borreo & gar- 
dino prædicꝰ cum pertin & damna ſua, And 2 Dame- 
more Damages is found in the Return of the fn the 
Inquiſition than the Plaintiff counts. And plaintiff 


TS” I the counts. 
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the intire Rectory was not let, and no Term Nr 

ſuppoſed in it in the Declaration, but! _—_ 

the ſaid Three Particulars, and no expreſ Wo 

Judgment is given, for the Tythes and Dx 5 4 

mages are alleſſed for the Expulſion of t Cie 

intire Parſonage, of which there was nc 0 N 

Complaint. It ſeems it is erroneous. Dye rf 

258, Plow. 19. 1 Bulſt rode 49. 10 Rep, 117 rm 

; 3 Cro. 544. Ju 7 
Againſt Guar- Efectione Firme was brought againſt Four uy 

lian and In J | the | 

clan un Whereof One was an Intant, and appearec 

fant qi capi- yu: bpeec 

8 by his Guardian, and Verdict was pro Our * 
and Judgment againſt them quod capiantur = 

3 


But no ſuch Judgment ought to be againſl 
an Infant, and it is Error, and Judgment ws 


reverſed. Cr. Fac. 274. Holbrook and Dale ' 
Caſe. 2 
Infant appear- C. one of the Defendants at the Time ol T. 
ed by Attor- the Judgment was within Age, and appear w 
eatach ed by Attorney, where it ought to have berg g 
by his Guardian, the Judgment being upo by 
Verdict. Per Cur”, it's Error; and in tegud 
Damages and Cots are intire, the Judgmen 9 
ſhall be reverſed for both. By the Statuq , 


21 Fac. 13. Judgment ſhall not be arreſted 
for that the Plaintiff in any Ejectione Firme, o 
in any perſonal Action, being under Age 
did appear by Attorney, and the Verdict di 
pals for him. 
Not ſevering, Judgment was reverſs'd in Error of a Jug 
and intire Da. ment in C. B. in not ſevering for what Part 
mages. by Number of Acres by ſpecial Verdid 
and giving intire Damages to the Plainti 
2 Keb. 255. Mackworth and Thomaſzn, 


Nah 
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Note, If it appear by the Record of a ſpe- 
cial Verdict that the Plaintiff had Priority of 
Polleflion, and no Title was found tor the 
Defendant, the Plaintiff ſhall have Judgment. 
1 Sanders 112. 
Ejectione Firme was againſt Baron and Feme: , Baron 
On Not guilty pleaded, the Feme was found and Feme 
puilty, and the Baron not guilty; and the 904 capianrar, 
judgment was againſt Baron and Feme quod 1 * 
capiantur, This was aſſigned for Error; but guiltyr. 
the Plaintiff had Judgment, for ſo are all the ; 
Precedents: But in the Writ it was Vi & arms, & arm; 
and in the Declaration Vi & armis was left left out in the 
out, and for this Cauſe Judgment was reverſed. Declaration. 
Cro. Car. 406. Mayo's Cale. | 
In Ejettione Firme, it Judgment be given Writ of En- 
upon Demurrer, or by Default, or on Non quiry of Da- 
ſum informat, for the Plaintiff to recover the mages, with- 
Term, but it's awarded that there ſhall be a 3 3 
Writ of Enquiry of Damages, without ſay ing Foes 
uod capiatur; this is erroneous, for it may 
be he will never enquire of the Damages, 
and make Return of it; and then the Fine 
due upon the Capiatur will be loſt. 1 Roll: 
Abr. 769. 
Note, On Not guilty pleaded, Iſſue is join d, 
and a ſpecial Verdict found, and upon this 
Verdict Judgment given againſt the Plaintiff, 
and after the Plaintiff brings a Writ of Error, pjaintif 
and in this the judgment is reverſed, the brings a Writ 
Plaintiff ſhall have Judgment to recover his of Error, and 
Term, his Declaration being good, and the F e „ 
Law being for him on the ſpecial Verdict: What Judg- 
For the Court which reverſeth the firſt Judg- ment he ſhall 
ment, ought to give the ſame Judgment which have. 
was given in the firſt Suit. 1 Rolls An. 974. 
Omalcowr and Eyres. 24 Note 
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Before Judg- 


ment the 


the Plaintiff 
ſhall have 


Leaſe expires, ment to recover Damages; otherwiſe in 


Judgment for Savile 28. 


Damages. 


TwentyAcres The Jury find the Defendant guilty of 


enter'd for 


Ten Acres. 


Quod retuperet 
terminum left 
Out. 


Variance of 
Parcels. 


Amendment. 
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TI 
Note alſo, If before Judgment the Year, In E 
of the Leaſe expire, the Plaintiff had Judg. 
Actions where Freehold is to be recovered, 

In what Caſes Fudgments ſhall be amended, 


Ten Acres, and the Judgment was entered of 
Twenty Acres; the Judgment was amended, 
Winch, p.8. 

If on Non culp' pleaded, a Verdict is for 
the Plaintiff, and Coſts and Damages gi- 
ven; and upon this the Judgment is Quod quer 
recuperet the Damages and Coſts, and not 
Quod recuperet terminum, as the Uſe is: This 
is the Default of the Clerk, and ſo amendable. 
1 Rolls Abr. 206. Belſh and Pate. 

The Clerk of the Entries of the Judgments 
had miſtaken the Parcels, the Jury having 
found ſeveral Ejectments in ſeveral Parcels; 
they find S. had ejected him out of certain 
Parcels by a certain Name, and T. had eje- 
cted him out of other Parcels by a certain 
Name, and miſtook that S. had ejected him 
out of the Parcels that T. had ejected him, ha- 
ving the Diſtringas for his Direction. But it 
was amended, for the Entry was, Quod recu- 
peret verſus S. unum Meſſuagium, &c. which 
was the Ejectment made by T. and fo vice WW? 
verſa, whereas the Court's Judgment was, WW" 


Quod Fudicium iniretur pro Quer : 
b 


. _ % n 
5 „ kw * 
T > 


U 
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In Ejectione Firme of One Meſſuage, Two ul 

ottages, and certain Lands, and the Jury 
ind the Defendant guilty of the Moiety of a 
Meſſuage and Lands, and not guilty of the 

wo Cottages, and of the other Moiety of 
the Meſſuage and Lands, and Judgment is, 

(ud quer recuperet Terminum ſuum predict” de 

medietate tenementorum pradittorum, & eat inde 

ve die for the Reſidue : And this Judgment, al- 

though it may be intended that Judgment is 

ziven for the Moiety of the Two Cottages, 

whereof he is found Not guilty, in as much 

35 it is tenementorum predictorum ; yet it ſhall Default of 
be amended, it being only the Default of the the Clerk. 
Clerk, having the Poſtes before him when 

he enter'd the Judgment. 1 Rolls Abr. 206, 

Sawyer and Hoskins. 

Judgment quod recuperet, and faith not ter- 
ninum, yet amended. 1 Keb. 155. 

The Judgment was, Quod recuperet the Poſ- Amendment 
ſeſſion of a Meſſuage, Sixty Acres of Land, for Miſpriſion 
Fiſty Acres of Meadow, and Fifteen Acres of the Clerk. 
of Paſture; whereas the Verdict was enter'd, 

That he was found guilty of the Ejectment 
of a Meſſuage, Ten Acres of Meadow, and 
Thirteen Acres of Paſture, and for the Reſi- 
due Not guilty; fo as there is not any Land 
in the Verdict, and a leſſer Quantity of Mea- 
dow and Paſture than is in the Judgment. Per 
Curiam, it is amendable, and is not like the 
Entry of a Capiatur for a Miſericordia, which 
is not amendable, that being an Error in 
Point of Law, and cannot be imputed to the 
Default of the Clerk. But here the Verdict 
ls the Guide to the Judgment; and mew the 

| er 
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Verdi& is before the Clerk to enter up the 
Judgment, it is but his Miſpriſion, efpecially 
the Entry of the Judgment in the Paper- Book 
being right according to the Verdict. Cy, 
Fac. 632, Maſon and Stephenſon, 


EXECUTION. 


Two Defen= In Ejetment againſt two, one confeſſeth, 
_——y the other pleads Not guilty, and at the Trial 
_— the Plaintiff is nonſuited, he cannot take Exe. 
pleads Not Cution againſt him that confeſſeth; but if by 
Zuilty. Rule of Court one be made Defendant for 
Part, and confels, the Plaintiff notwithſtand- 
ing the Nonſuit may take Judgment againſt 
him that conſeſſeth for his Part: But if each 
Defendant take upon him the whole Title, 
the Plaintiff in any Caſe cannot have Execu- 
tion; but one Defendant being Leſſor of the 
Houſe, reſerving a Chamber, who never had 
any Notice of the Action, and therefore Judg: 
ment enter'd of the whole Houſe, is not void 
quoad the Chamber only, but wholly. And 
Hide would have had the Attorney, who en- 
ter'd Judgment, pay Colts, but ordered the 
Poſſeſſion to be delivered to the Tenant on 
Agreement to relinquiſh the Coſts. 1 Keb. 786, 
Burgoigne and Thomas. 
gare ſab upon It was a Queſtion much debated, If a Schr 
Judgment in fac" quare Executionem habere non debeat, upon 
Eje&ment a Judgment in Ejedione Firme, may be brought 
may be by the Adminiſtrator of the Leſſee (the Plain. 
wars Jabs tiff in Ejectment, or by the Leſſor himſelſ) 
ſtrator of the againſt the free Tenants? And per Cur, the 


Leſſee or Leſ-· Leſſee or his Adminiſtrator, as well as th: 
for himſelf, Leſſor 


. 


The Law of Ejectinents. 283 


Leſſor himſelf, ſhall have this Writ in ſuch a 
Caſe ; this was on Demurrer to the Scire fac“: 
Yet the Leſſee nor his Adminiſtrator ſhall 
have it, but the Leſſor himſelf Sid. 317. 
Cole and Skinner, 

Note, Baron and Feme are ejected out of Recovery by 
a Term in the Righe of the Wife, and the the Husband 
Husband recovers in Ejectiune Firme brought .f ** of 
by him in his own Name; this is an Altera: 8 45 
tion of the Term, and veſts it in him only. : 

1 Inſt. 46. 

Note, It was adjudged in Throgmorton and After Judg- 
Sir Moyle Finch's Caſe, That after Judgment ment Court of 
for the Mortgagee in Ejectment, a Court of Equity not to 
Equity cannot relieve the Mortgagor; but he ee = | 
ought to have preferred his Bill before Judg- ** "Yager: 
ment, 3 Bulſtr. 118, The Caſe was, He, by 
whom the Money was ſent to be paid for 
the Redemption of the Land, was by the 
Way robbed of the Money ; but the Money 
was paid prelently after. 

Note allo, In Ejectione Firme, if a Rule is No Judgment 
given to the Defendant to anſwer, and he upon Nh di- 
doth not, and upon this another Rule is given U. but upon 
to anſwer peremptorily, and he fails to do it, r 8 
no Judgment ſhall be enter'd againſt him on a 
Nibil dicit, but upon Motion in Court. 

It is ſaid in Carter and Claypool's Caſe, 1 Rolls 
Abr. 887. If a Man recover in Ejectione Firme 
againſt F. S. who after dies,” he mult fue 
Execution againſt his Heir; for by Intend- 


ment F. S. his Anceſtor, the Ejector, was a 
Diſſeiſor. 


Of 
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Of Judgment againſt one's own Ejector. 


Judgment againſt the caſual Ejector, Coun. 
ci! prayed. that he might not plead to the De. 
claration of Michaelmas Term on Leaſe of the 
Biſhop of Worceſter made this Fanuary, Habend' 
from the 2oth of Ofober laſt, which is ill per 

Declaration is Cur, and Judgment ſtayed. But this is a good 

of that Term Declaration of this Term by new Delivery, 

when the Te- though of Courſe a Declaration is of that 

nant appears. Term always when the Tenant appears, 
which was but this Term, yet Judgment 
_ 3 Keb. 729. Hill. 18 Car. 2. Finch and 
Pley. 

The Action was of Eaſter Term, and the 
Demiſe and Title of the Plaintiff is but Two 
Day before Trinity Term, and there was a 
Rule for Judgment againſt the caſual EjeRor. 

A Trick to Per Cur, This is*but a Trick to gain Poſſeſ- 
gain Poſſeſ- ſion, as Sir Richard Mincham's Cale was, who 
ſion. delivered Ejectments in his Wife's Liſe- time 
on Leaſe then when he had Title, as of fub- 
ſequent Term when ſhe was dead; and it is 
not fit to put the Tenant to a Writ of Error: 
So the Rule was ſet aſide, and order'd a new 
Declaration. 3 Keb. 343. Trin. 26 Car. 2. 
Stedman's Caſe. 
When Jadg- Judgment againſt one's own Ejector can- 
ment againſt not be enter'd till the Poſtea returned and in- 
2 4 je. dorſed, that the Nonſuit was for want of con- 
er feſſing Leaſe, Entry, and Ouſter, which the 
4 Secondaries agreed for a Rule. 1 Keb. 246. 
Sir Hugh Middleton's Cale. | 
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Note, After the common Rules are out in Motion for a 
Ejectment, you muſt move for a peremptory peremptory 
Day before you can have Judgment. And in Day. 
1- & LUndon and Middleſex the Court uſually orders 
to plead the next Day, or elle Judgment; 
e but in other Countries, till Four Days after 
Term. : 
y Judgment in Ejectment againſt the caſual Death of the 
| Ejector ſet aſide, becauſe the Tenant in Poſ- Tenant be- 
„eon, who received the Declaration, died fore the 
© Wl before the Term wherein he ought to have Term. 
» WY zppeared, and no Coſts allowed, quiz eſt attus 
| WW De. It was objected by Serjeant Tremaine, 
| That where the Landlord and Tenant for 
Years were admitted Defendants in Ejectment, 
the Landlord died, yet Judgment was ob- 
tained againſt the Tenant, But the Court 
took a great Difference ; for in the firſt Caſe 
the Tenant dying, there is no Body to de- 
fend, but in the laſt Caſe the Tenant was ad- 
mitted to defend. 

Judgments in Ejectment againſt caſual Eje. Judgment 
ors tor want of an Appearance ſhall be ſer 28ainſt caſua] 
aſide, and Reſtitution granted if no Latitat * 
hath been ſued out againſt, nor common Bail mon Bail = 
filed for ſuch caſual Ejector or nominal De- not filed in 
ſendant within Fourteen Days after ſuch Ap. FourteenDays 
pearance. Trin. 4 Will. & Mary, per Cur, after Appea: 

Council prayed Judgment againſt his own 2 
Ejector in an Action for Lands in the County 9 
Palatine of Cheſter, which the Court granted; owa EjeQor 
becauſe when the Defendant hath pleaded to for Lands in 
Iſſue, they may try it by Adittimus in the Cm Cheſter. 
2 Palatine. 2 Keb. 135. Reddiſh againſt 

mit b. 


* Yd * 


In 
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In Ejectment, Verdict was pro Quer in B. R 
and a Writ of Error was brought in the 
Houſe of Peers. It was moved, whether 3 
Capiatur ſhall be awarded againſt the De- 
fendant, which is uſually done, ex Officis, 
for a Fine to the King for a Breach of the 
Peace. But now by Statute 5 C 6 Will, no 
Cap pro Fine ſhall be proſecuted againſt 
the Defendant, either in Treſpaſs, Ejectment, 
Aſſault, or falſeImpriſonment, in Lieu where 
of the Plaintiff is to pay the proper Officer, 
upon ligning the Judgment, 6 s. 8 d. over 
and above the uſual Fees. So that now it 
will be Error to have a Capias awarded, ſince 
the Act prohibits the Execution by remit. 
ting the Fine And the Court was of Opi. 
nion, that the Capias ſhould be wholly omitted, 
5 Mod, 285. Lyndſey and Sit Thomas Cook, 


CHAP. 


c 
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HAP. XV. 
Habere facias Poſſeſſionem. 1 Keb. 579, 


How this Mrit is to be executed: And when, 
and in what Caſes a new Habere facias 
Poſſeſſionem ſhall be granted or not. How 
the Sheriff is to deliver Poſſeſſion. Habere 
facias Poſleflionem after the Year without 
Scire fac', aud why. A Tenant readmitted 
upon bis attorning Tenant, 


+ Bb S Writ is made out by the Clerk of py whom 
the Judgments after Coſts taxed and the made our, 
Judgment ſigned. and when. 
In Ejectione Firme of 20 Acres of Land, Plaintiff at 
the Detendane on Not guilty pleaded is found his own Peril 
guilty for 10 Acres, and not guilty for the „ 
Reſidue. Now the Plaintiff at his own Peril, fh. Alco 
upon his own ſhewing which they are, ſhall found. 
be put in Poſſeſſion. Savil, p. 28. 
And if a Man bring Ejectione Firme of 40 
Acres of Land, and recovers 3o, and not 
the Reſidue: Upon the Writ of Execution tow the She- 
the Sheriff may deliver to him any, (vix.) riff muſt de- 
Three or more of the Acres in the Name of liver it. 
the whole, without ſetting out the Land, 
recovered by Metes and Bounds ; though the 
Plaintiff had not recovered all the Acres, 
whereof he brought the Action, and where- 
of he had ſuppoled the Defendant Tenant. 
i Rolls Abr. 886, 


flow 
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How the Sheriff may juſtify the removin 
of the Goods out of Poſſeſſion upon a Wy 
of Habere facias Poſſeſſtonem. _ 1486, 
Judgment was obtained in Ejectment h 
2 Default, and a Writ of Poſſeſſion executed 
upon histurn- and the Tenant and all his Family turned oc 
ing Tenant. of Poſſeſſion, and the Tenant was immediate 
ly readmitted upon his atturning Tenant, |/ 
terwards another Perſon ſerves the Tenan 
with a Declaration in Ejectment, and th 
Tenant atturns to him; and the firſt My 
who recovered, ſued out a Writ of Pol: 
ſion upon his Judgment, and executed it Mi 
but it was ſet aſide, becauſe the Plaintiff had 
upon his firſt Execution the Effe& of hi 
Judgment, and might have kept the Pole 
ſion when it was delivered to him by the She- 
riff, 5 F. & M. 
How the She- Now if a Writ of Execution go to the 
riff is to Sheriff to put a Man in Poſſeſſion of 20 Acre 
eſteem the of Land, the Sheriff ought to give him 25 
Acres. Acres in Quantity, according to the Ulage 
of the Country, and not according to the 
Where Deli- Uſage of the Statute. And if a Man recover 
N divers Meſſuages, the Sheriff (upon the Wit 
r all of Execution) may make Execution of one 
by the Sheriff in the Name of all, without going to every 
is ſufficient one in particular; but if in ſuch Caſe the 
or nor. Meſſuages be in the Poſleflion of ſeveral 
Men, he ought to go to every Houle par 
ticularly, and of them to deliver Seiſin, and 
the Delivery of Seiſin of one in the Name 
of all is not ſufficient. Flozd and Bethel. 
When many Acres are in Demand, add 
but Part recovered, and the Habere fac Pi. 
ſelſionem comes to the Sheriff to deliver Exe 


Cution 
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inScution of the Land recovered, it does not 
once there to give one Acre in the Natne 
of the whole recovered ; but he ought to Where the 
billet forth all the Acres particularly, fo that Sheriff is to 


the Recoveror may have Benefit of the Judg- give all the 


ment in Certainty, and the ſeveral Profits - hy Jeu" 
without Interruption. Pal. Rep. 289. Molineux 8 
and Fulyam. | 


Sometime @ Rule of Court is to give Poſſeſſon. 


If one recover Rent or Common, a Writ How the She- 
it Miſſues out to the Sheriff to put him in Poſ. riff is co give 
eon, and the Sheriff comes upon the Poſſeſſion of 
Land, and delivers him Seiſin of the Rent ment ot Com- 
or Common by Parol, this is well done. 

2 A. 84. 

Habere facias Poſſeſſionem, if executed, is . lere facias 
good without Return. But the Court my Poſſe fimem 
ere command the Sheriff to return it. 1 Ralla good without 
2008 Rep. 77. Return. 
Noe, The Sheriff, in Caſes where Land is How poſe. 
the Party in Poſſeſſion ſion to be gi- 
ig, Clod, &c. of an ven of Houſe, 
ent, by Corn or Band, ot 


Rear. 


7 terminum ſuum predict. 
el how Boker: fe” Poſeſime 
be awarded; and it was ved, Habere fatias 
there ſhould be 2 Writ directed to the Pf: /forem 


ief Juſtice in Ireland to reverſe that Judg- how awarded 
V | ment, into Ilan. 
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ment, commanding him to award Execution 
Cro. Car. 511. Mulcarry and res. 


In what Caſes a new Habere facias Poſlefſia. 
nem ſhall be granted or not, and of the Sheriff 


Demeanor therein, 


Where the Nota pro Regula, That aſter Habere * Kore 
Plaintiff ſhall Poſſeſſionem executed, be it by the Sheriff, or 
23 voluntary Delivery of Poſſeſſion, if the Par. 
Puaxm, ty be turned out again by the Deſendant; 
Means, he may have a new Habere facias Po- 
ſelſionem on Motion in Court, and an Attach- 
ment againſt him: But if aſter quiet Poſſeſ- 
ſion others enter, he muſt have a new Action 
or Reſtitution, elſe by this Means, by Pra. 
ctice the Plaintiff may turn out any of his 
Aſter- Leſſees on Non pay ment of Rent. Had 
actual Poſſeſſion been by Agreement of the 
Parties, or by Delivery of the Sheriff, the 
Party can never after have a Habere facias 
Poſſ.iſionem: But it there be Agreement to de- 
liver Poſſeſſion in futuro, it it be denied, a 
new Writ may be had. But aſter the Year 
there muſt be a new Motion for it in Court, 
With this agrees Pearſon and Tavernor's Caſe; 
if one recovers in Ejectment, upon which the 
Recoveror was put in Poſſeſſion per Haben 
facias Poſſeſſonem, and after the Defendant 
ouſts him again, if the Writ was never re- 
turned, (becauſe then it appears not that the 
Plaintiff was ever out of Poſſeſſion) a new 


Writ ſhall be granted. 1 Keb. 7579. Ratcliß — 
and Tate, 1 Keb. 785. Lovelace's Cale, 1 Rolli 
Rep. 35 3. Peirſon and Tavernor's Caſe. f Ty 

( 


ion 
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It is expreſly reſolved in Dame Molineus 
nd Falgam's Cale, Palmer, p. 289. 
If Habere facias Poſſeſſionem go to the Sheriff, When the 


he Writ is tiled, there the Court may not 7 Poſſeſſiv- 
fore they may, becauſe in the firſt Cale 5,224 filed, 
t appears tlic Party had Execution. The may not a- 
ouncil prayed, hat the Defendant might ward a new 
an Habere f«cere Poſ]:/ionem, to the Intent Nee fac 
at no new. one may be taken out, or that aber gs 
hat was taken out ſhould not be filed after 1 
the Return of it, which the Court refuſed, 

or the Party hath Election to return it or 

not, and may renew it at Pleaſure till an effe. 

tual Execution be had; albeit the Party had 
Execution, yet if there were any ſuddain 

Expulſion of him, he ſhall not be eſtopped. 

2 Keb. 245. Underhil and Devereux, 

Alſo, if the Sheriff give Seiſin but of Part, New Haber 
be may have a new Habere facias Poſſeſſionem facias Poſſiſe 
or the reſt, Jonem. 

So in Stile's Caſe, 2 Brownl. 216. Stiles up- 
on a Judgment in Ej ectione Firme was put into 
boſſeſſion by the Sheriff by Habere facias poſ- 
ſlonem, and after the Detendants enter again, 
and the Writ was returned, but not filed. 

Per Cur, He may not have a new Writ of Ic is at the 

Execution, but is put to his new Action, and racy re 

be Filing of the Writ is not materal, for it 8 

b in the Election of the Sheriff, if he will re- Jill raturn i 
turn it or not. But if Execution had not or not 

been ſully made, as in caſe of Perſons hiding 

themſelves in the upper Loſts, and after the 

Heriff was gone they ouſted thole that were 

n Poſſeſſion, in this Cafe a new Writ of Exe. 

V 2 cution 


nd he returned Execution of the Writ, and Writ of Has 


ward a new Habere facias Poſſoſſiouem; but 7 15 recurn- 
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cution was awarded. But by the Chief |; 
ſtice, if the Sheriff put a Man in Poſſeſſion 
and after the other enter forthwith , in thi 
Caſe the Court may award an Attachment 
againſt him for Contempt againſt the Court 
and fo an Attachment was awarded upon! 
fidavit in Gallop's Caſe, 2 Brownl. 253, T 
this Purpoſe is Upton and Well's Caſe, 1 Ly 
Where the p. 145. Upon the Habere fac Poſſeſſionem, the 
firſt Writ is Sheriff returned, that in the Execution of thi 
nor oy exe- ſaid Writ he took the Plaintiff with him, and 
Contam Came to the Houſe recovered, and remove: 
grant anew thoreout a Woman and Two Children, whic 
one. were all the Perſons which upon diligent 
Search he could find in the ſaid Houſe, and 


delivered to the Plaintiff 3 Poſſeſſiot 
to his Thinking, and afterwards departed 


and immediately after, Three other Perſons, 
who were ſecretly lodged in the ſaid Houſe 
expulſed the Plaintiff again: Upon Notic 
of which he returned again to the ſaid Houſe, 
to put the Plaintiff in free Poſſeſſion, but the 
others did reſiſt him, fo as without Peril c 
his Life, and of them that were with him in 
pany, be could not do it. And 
5 Return, the Court 42 5. a new Writ 
of Execution, for that the ſame was no Exe il;,. 
cution of the firſt Writ, and alſo awarded an 


Attachment againſt tha Parties, x Leon. 145. 
le the Sheriff If the Sheriff delivers more Acres than. are 
delivers more in the Wrie, this makes not the Writ .exrone- 
Ou _ ous, but Action on the Caſe. lies againſt the 
rin Sheriff for doing it; but if the Writ of He. 
bere fac Poſſeſſionem contains more Acres 'di | 
Land than were in the Declaration, the Writ 

is erroneous. 
Opor 


The Law of Ejectinents, 


Upon Ejectione Firme, and Judgmen 
„ Poſſeſſionem ſhall be ater the Year without 
Sire fac as to the Damages, yet it's not 


y take Poſſeſſion of other Land than he 
Wought, Treſpaſs lies, 1 Sid. 351. Okey and 

Hearts. Scire fac is given in perſonal Action 
Stat. V. 2. where the Remedy was after 

the Year to commence a new Action on the 
me Judgment, which cannot be in this Caſe 
"Fs to Land, though it may be as to Damages; 
on Judgment for Damages, Coſts or Debt, 
Where muſt be a Scire fac, for here is a Per- 
bn certain charged; not fo in Hab fac Poſ- 


Year after the Judgment without a Motion 


Trick, yet they may not have a new Hab 
o 1 without Motion of the Court. 
, Þ. 224. | 

Note, li was a Queſtion in one Hill's 
Caſe, upon the Statute of Maintenance: A 
Man was out of Poſſeſſion, and recovered 
n Ejefione Firme, and was put in PoſſeC. 
hon by Habere fac“ Poſſeſſonem, Whether he 
> ſell preſently ? And adjudged he mighe. 

p. 450. 

Upon the Habere fac? Poſſeſſionem the Sheriff 
may e the Houle to deliver Poſſeſ- 
5 Rep. 91. 


3 


t Hab 22 Has 
ac) Þ p 
al be er 


Woſolutely requiſite that there ſhould be without 5cre 
any Scire fac as to the Land; for if the Par- fac. 


mem, 2 Keb. 307. Meſme Caſe; but the Not to be 
Hab' fac Poſſeſionem ſhall not be granted an granted after 


u Court. And it it be once executed, tho Net 
he Parties are turned out preſently by a Court. 
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Return de Hab' fac' Poſſeſſionem cum 
Fieri fac. | 


Virtute iſtius b2evis mihi direg 2, 
die Mait Anno infra ſcrivto Yabere 
keci infra nominat H. H. Poſſetionem 
Termini lui infra ſcripti de Tenementis 
infra ſcript cum pert ac etiam Fieri 
fect de Terris & Catallis infra nomi⸗ 
nat W. W. 208. Parcek Damnod infra 
leript ct denarios illos haber coꝛam Ju; 
{tictariis infra ſcript' ad Diem > Locum 
infra content? ad reddend p2efat H. pꝛout 
interius mihi pꝛecipitur. | | 


Of Miſdemeanors in Poſſeſſion. 


In Ejectment, Declarations were delivered; 
and on Verdict, Evidence was found for the 
Plaintiff againſt ſome, and Judgment againſt 
the caſual Ejector for others, in the whole 47 
Houſes. Upon Colour of Hab fac Poſſeſſnen 
the Sheriff turns out of Poſſeſſion thele 47 
Tenants, and 80 other Tenants alſo, without 
any Proceſs or Plea againſt them, for the 
Execution of which Writ the Sheriff took of 
the Plaintiff 200 J. for Fees. 1. The Court 
would not grant any Writ to ſuperſede this 
Execution againſt the 80, for if ſo, then it 
ought to be Quia erronice, and there was not 
any Error in the Proceedings againſt them, be- 
cauſe there was no Proceedings againſt them; 
but they may bring Treſpaſs againſt the Sheriff, 
and the Sheriff ſhall be indicted for Extortion, 
ior they cannot take ſuch Fees in caſe of real 
Eſtate as perſonal. 2 Sid. 155, There 


Lhe Law of Ejectments. 


There is a remarkable Caſe in Siderfin 254. 
the King againſt Farr. Farr being a Sollicitor, 
had obtained a Judgment againſt the caſual 
Ejector, upon which he ſues Hab fac* poſſeſſio. 
nem, and the Sheriff's Bailiffs enter the Houſe 
with him, and break the Door where the 
Goods were, and take the Woman to whom 
the Houſe and Goods belonged,” and required 
of her ſpecial Bail, and for want of it broughe 
her to Newgate; then Farr took the Goods, 
which were of great Value. And upon Trial 
at the Old Baily it appeared, That Farr did 
this with Intent to take away the Goods, and 
had no Colour of Title to the Houſe for his 
Client, He was found guilty of Felony, and 
was hanged, not being able to read, though 
he were a Sollicitor. 

The Court was moved for an Attachment 
againſt F. upon an Affidavit that he had eject- 
ed one out of Poſſeſſion that was put in by 
Hab fac poſſeſſiunem, and that in a very rigtous 
Manner, and had impriſoned the Party fo 
put out of Poſſeſſion. The Council on the 
other Side anſwered, That the Party came in- 
to the Land by Vertue of an Eigne Judgment, 


and an Extent upon it, Rolls; Here is Title 


againſt Title, therefore take your Courſeè in 
Law, for we make no Rule in it. Stiles, p. 318. 
Fortune and Fohnſon's Cale. 

Verdict for the Plaintiff was found in Eject- 
ment: But upon Agreement made between 
the Plaintiff end Defendant, the Defendant 
was to hold the Land recovered tor the Re- 
mainder of his Term to come, and according 
to this Agreement held it for TWo Years; but 


alter wards, before his. I erm expiicd, the Viain- 


V 4 ttt 


95 


- - — 2 
5 — — 


—— rr —— — — IIS ES 
. ED — — — 


- N — — = 
- ghee — — — — > <= — — =_ *< 2 
— . þ * 1 88 


: _ an. I - 
CCS ene. > — 7 
\ arts HT — | „ 


296 


tiff takes out a Hab' fac Poſſeſſionem and exe. 


ſeſſionem about Nine a Clock in the Morning 


not, Cd curia conc:ſſit, M. 2 Arne, B. R. King: 
hy „ ; . 


The Law of Ejectments. 


cutes it. It was moved, That the Defendant 
might have a Rule for Reſtitution. Per Cur, 
it cannot be: Take your Action on the Caſe 
againſt the Plaintiff for not performing his 
Agreement. Stiles Rep. 408. Wood and Mark. 


ham. 


Poſſeſſion was delivered by Habere fac Poſ. 


and towards Six at Night the Plaintiff was 
forcibly turned out of Poſſeſſion; and this 
Matter being ſet forth by Affidavit, the Court 
held, that upon an Hab fac Poſſeſſionem it is 
not a compleat Execution till the Sheriff or 
his Bailiff deliver Poſſeſſion to the Party, and 
are gone away; that if immediately after ſuch 
Execution the Defendant turns him out of Pol. 
ſeſſion, it would be a Diſturbance of the Exe- 
cution, for which an Attachment ought to go, 
And Powell, Juſtice, cited a Caſe in B. C. where, 
upon an Entry upon the Plaintiff, the ſame 
Day he had Execution the Court granted a 
new Hab fac Poſſeſſonem. To which, Holt, 
Chief Juſtice, anſwered, So they might if the 
firſt Executions were not returned, otherwils 


dal verſus Mane. 
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CHAP. XVL 


Action for the mean Profits : In whoſe Name, 

What Evidence ſhall be given in this Action or 
nt, From what Time, Where the Plaintiff 
brings this Action. What be muſt prove at 
the Trial. Where the Leſſor brings ibis 
Action. What be muſt prove, 


HE Action for the mean Profits on the In whoſe 
Judgment in the Eje&ment, ſhall be in Name. 
the Name of the Leſſee during his Term. 
And Note, In this Action no Evidence ſhall What Evi. 
e given, as to the Right, which muſt be if — — 
de Action ſhould be in the Leſſor Name, Nggien. 
d therefore he can have no ſuch Remedy. 
Kb. 731. Sadler and Taylor. 

A Trial at Bar was prayed in Action for 
mean Profits. But the Court denied it, be- 
cauſe how good a Title ſoever the Defendant 
th, he cannot give in Evidence any other 
ttef than what was before ruled. But by + 
Tviſden the'Title being admitted, other Mat- 
er may be given in Evidence, as a Releaſe or 
Fine by the Plaintiff : And the ſame Law is in 
\tion by the Leſſor, in the former Action as 
y the Leſſee, and againſt the Under-Tenant, 
If any that claim under the former Defendant's 

tle, eſpecially the Conteſt being for Profus 
uring the Time of the former Action hang- 


ng. 

do it is ſaid in Harris and Niles Caſe: If 

Recovery be in Ejectione Firme, and yy 
4 : rel. 


PPP 
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Treſpaſs is brought for the mean Profits befor 
the Leaſe, nothing ſhall be given in Evidenc 
but the Value of the Profits, and not the Title; 
for if it ſhould be ſo, then long Trials would 
be infinite. Alſo, if it be between the ſame 
Parties, the Record is an Eſtoppel ; fo the 
Court held it ſhould be, it it were againſt 
Under. Tenants. But the Court granted a Tria 
at Bar, in Aſſurance they would not inſiſt up. 
on the Points formerly adjudged, but admit i, 
and inſiſt upon new Title. Side. p. 239, 
Collingwood's Caſe. 

In 1 V. & MH. The Court was moved to 
ſet aſide a Verdict, recovered in an Action 
jor the mean Profits aſter Recovery in Eject. 
ment, ſhewing that the Defendant in the 
Ejectment had brought another Ejectment 
fince, and recovered; fo that the firſt Reco. 
very was diſaffirmed, and therefore there ought 
to have been no Recovery for the mean Pro. 
fits; but the Motion was denied, per tot. Cur, 
2 Ventris Reports. 

Treſpaſs lies by Recoveror in erroneous 
Judgment for a mean Treſpaſs ; becaule the 
Plaintiff in a Writ of Error recovers all mean 
Profits, and the Law by Fiction of Relation 
will not make a wrong Doer diſpuniſhable. 
13 Rep, 22. But contra, where Act of Parlia- 
ment reſtores. 

In Treſpaſs with cont inuando to recover I 
mean Profits, an Entry and Poſſeſſion of the MW 34 
Land before the Treſpaſs muſt be proved; iſ ! 

| 
| 


and alſo, another Entry after the Treſpals 
Leſſor is the principal Perfon look'd upon 
in the Law to fue for the mean Profits. 
2 Keb. 794. 
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A Termor being outlawed for Felony, 
granted his Term and Intereſt to the Plain- 
aff, who is put out by F. S. and after the 
Outlawry is reverſed ; and the Plaintiff 
brought Treſpaſs for the Profits taken between 
the Outlawry reverſed and the Aſſignment: 
Adjudged, that the Action did lie; for tho 
during that Time the Queen had the Intereſt, 
and che Aﬀignee had Right, yet by the Re- 
verſal it is as it no Outlawry had been, and 
there is no Record of it. Cr. Eliz. 270. Og- 
P's Cale. It was held by Juſtice Vernon, 
where a Man would recover the mean Profits 
in Treſpaſs, he muſt prove Entry into every 
Parcel, and not into one Part in the Name of 
all. An Action of Treſpaſs came to Trial be- 
fore T. for recovering the mean Profits, and 
the Treſpaſs was laid the 11th of May with a 
Continuation, and the firſt Entry was before 
the 17th Day; and an Ejectment had been 
brought of this Land the fame Afſizes ; and be- 
cauſe a ſecond Entry is required to recover 
the mean Profits, the which, it it ſhall be, will 
happen aſter that Time which he hath ac- 
knowledged himſelf out of Poſſeſſion by his 
Action of Ejectment, and ſuch Entry will 
abate the Action; it was directed to find Da- 
mages for the firſt Entry only. 

It is a Rule in Law: By the Re-entry of the 
Diſſeiſee, he is remitted to his firſt Poſſeſſion, 
and is as if he had never been out of Poſſeſ- 
ſion, and then all who occupied in the mean 
Time, by what Title ſoever they come in, 
ſhall anſwer co him for their Time; as if a 
Diſſeiſor had been diſſeiſed by another, the 
firſt Diſſeiſge re-enters, he ſhall in Treſpaſs 
| puniſh 
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punifh the laſt Diſſeiſor; otherwiſe, aſter hi 
Re-entry, he ſhould have no Remedy for his 
mean Profits. 
 Nete, In Treſpaſs for mean Profits, Special 
ny * ph 1 Keb. _ dk 
* X rit of Enquiry for mean Profits abates 
_ hy '" Death after Judgment, and before or pendent 
mean Profits Error, but after affirm'd is in Mitigation, 
how abates. Warren and Orpwood, 3 Keb. 205 

Where one declares on a Fictitious Leaſe 
to A. for three Years, and within the fame 
Term declares of another Fictitious Leaſe to 
B. of the ſame Lands; the laſt is not good for 

In whoſe Treſpaſs, for the mean Profits muſt be brows 
Name. in the firſt Leſſee's Name, ut dicitur. 

It's a Note in Siderf. p. 210. If one recover, 
and had Judgment in Ej ect ione Firme, 
ing to the uſual Practice, by canſefling Leak, 
Entry and Ouſter, &c. it was a Doubt by the 
Court, if upon ſuch Confeflion, Leſſee may 
have Treſpaſs for the mean Profits from the 
Time of the Entry conſeſſed; for it ſeems it 
is an Eſtoppel between the Parties to ſay, 
That he did not enter. Tamen Quere, becauſe 
this Conſeſſion is taken to Special Purpoſe on. 
ly. Siderf. p. 210. 

If a Writ of Error in Ejectment abates by 
the Act of God, a ſecond Writ ſhall be a Su. 
perſedeas, Aliter, where it abates by the Act 
of the Party. 1 Vent. 353 

Judgment in Ejectment. The Defendant 
(Plaintiff) brings a Writ of Error. The 
Plaintiff, who is Defendant in the Writ of Er- 
ror, brings a Scire fac. Quare Executionem non, 
to the Intent the Defendant, Plaintiff in Er- 
ror, might aſſign Errors. To which the . 

| ti 


300 


_ 


The Law of Ejectments. 


tiff in Error pleads, That the Defendant ought 
not to have Execution, becauſe he was in 
poſſeſſion already, by Vertue of Hab. fac 
Poſſeſſionem. Per Cur, It's a Trick for Delay, 
the Scire fac being only to the Intent that the 
Defendent may aflign Errors, and there can 
be no ſuch Plea to it in Stay ot Delay of Exe- 
cution. 1 Keb. 613. Winchcomb's Caſe. 

Note, Where there is a Recovery in Eject- 
ment by Verdict, an Action may be brought 
to recover the mean Profits from the Time of 
the Defendant's Entry laid in the Declaration, 
and at the Trial it is not neceſlary to prove 
any Entry of the Defendant, becauſe the De- 
fendant doth in the Rule conſeſs Leaſe, Entry 
and Ouſter ; and alſo an Entry by the Defen- 
dant upon the Plaintiff is found by the Verdi& 
againſt him. And this Action may be brought 
either by the Plaintiff in the Action, or by the 
Leſſor of the Plaintiff; and where the Plain- 
tiff brings it, he need only at the Trial to pro- 
duce his Poſtea of his Recovery. 

But where the Leſſor brings it, he muſt 
prove his Title over again, it it be inſiſted 
upon on the other Side, or elſe he will be 
nonſuited. 
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CHAP. XVII. * 


Writ of Error. that 


lere it lies. Of what Error the Court fall MM” 
take Coniſance without Diminution or Certi. 
ficate, Variance between the Writ and Decla. Ter 
ration, Variance between the Record and | 
the Writ of Error, One Defendant dies after 42 
Iſſue and before Verdidt. Nonage in Iſſue on nk 
Error where to be tried. Amendment of the 92 


Judgment before Certiorari unaided. Releaſe aff, 
of Errors from one of the Plaintiffs in the on 


Writ of Error, bars only him that releaſed it, 
and why. Outlawry in one of the Plaintiff of 
pleaded in Error, Of Releaſe of Errors by ca- Th 
ſual Ejector. bs 


E lies in B. R. upon a Judgment in 4 
Ejectment before the Juſtices in Wales, 
per Stat. 27 H. 8. Error in Real Actions ſhall Wy. 
be reverſed in B. R. and in perſonal Actions by 
Bill before the Preſident and Council of the I Eg 
Marches; and becauſe Ejectment was a mix'd 
Action, there was ſome Doubt, but it was te- ¶ De 
ſolved, ut ſupra. Moor p. 248. Ne 391. the 

Writ of Error lies in the Exchequer-Chamber 
upon a Judgment in a Scire fac” in Eſectione. ous 
Sid. Cro. Car. 2.85. 

Leſſor or Leſſee may have a Writ of Error 
on Judgment in Eje&ione, Sid. 317. 


In 
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In a Wric of Error upon a Judgment in Of what Er- 


Entry of the Writ according to the Courſe 
there, and then the Declaration at large, and 


that the Action is brought de Rectoria de D. 
viginti Acris terre & duodecim Acris prati cum 
ſertinentiis in D. And the Declaration is of 
2 Leaſe by Indenture of the ſaid Rectory and 
Tenements cum pertinentiis (excepta terra pro 
F menſa Vicarii ibidem cum omnibus talibus eaſia- 
" BW mentis quales Vicarius adtunc habuit cum omni. 
" Bs 1 decimis, ec.) And upon Not guil- 
ty, a Verdict and Judgment was for the Plain- 
: if, and aſſigned now for Error, That Judg- 
ment was given pro Querente ; whereas it ought 

to be for the Defendant. And aſter In nullo 
„ We crratum pleaded, it was moved for Error, 
That it appears by the Record certified, that 
the Writ is general of a Rectory, and the 
Declaration is of a Rectory with certain Ex- 
ceptions. In this Caſe, the Court ought to 
reverſe the Judgment for this Cauſe, in as 
much as this is not aſſigned for Error, nor 
the Wrie it ſelf certified; fo that the Court 
may not take Notice that the Writ is as the 
Entry of it is certified; and this Exception 
is but a Variance between the Writ and the 
Declaration, and perhaps this Exception in 
the Declaration was but ex abundantia, and 
is not Parcel of the Rectory, and then he 
ought not to have demanded the Rectory 
with an Exception. And it feems it had not 
been a good Plea for the Defendant in the 
firſt Action, to ſay that it appears by the De- 
claration that there is an Exception, 175 
with. 
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Banco in Ejectione Firme, is Certified a brief ror the Court 


ſhall not take 
Coniſance 


. : - 2 f ſans Certi- 
by the Recital of the Writ which mentions #:ace. 


Variance be- 
tween the 
Writ and De- 
claration. 


Declaration 
with an Ex- 
ception and 
Pleading 1n 
ſuch Caſe. 
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without Averment in Fact, that it is Parca i pr 


the Rectory. Paſ. 11 Car. B. R. Gregory a A 
Shepard, on a Leaſe made by the Dean m F. 
Chapter of Peterborough. ew 

Error upon a Recovery in Ejectment o 4* 
of the Court of Durham. The Error affignellfl S. 
was the Infancy of the Plaintiff in the Eæd- ] 
ment, who appeared by Attorney where he 
ought to have appeared by his Guardian; J® 
and Iſſue joined on the Infancy, it vu D 


found for the Plaintiff in the Writ of Error ve 
But this Writ of Error was not ſufficient to te 


Variance bs the Court to proceed to the Reverſal : 1. Be. ch 
tween the Re- cauſe the Writ of Error is directed to tte }: 


cord and 
Writ of 
Ercor. 


Biſhop of Durbam and others by Name, o 8' 
remove a Record of Ejectment between 1 i 
and ſuch, which was coram the faid Biſhop 
and (even others by Name, and the Record 
removed, ſeems to be a Record of Eject- 
ment before the Biſhop and eight others, ſo 
it is not the ſame Record ſpeciſied inthe Writ; 
for a Record before cight, and a Record be- 
fore ſeven, cannot be intended the ſame Re. 
cord. 2. This Writ of Error is directed to the 
Biſhop of Durbam and fix others by Name, 
and the Return of the Writ (viz.) Reſpon! of 
the Commiſlioners is by the Biſhop and five 
others only, without making Mention of the 
ſixth Commiſſioner. Nev. p. 211. Ode and 
Moreton, 2 Rolls 4 604. 

| In Ejeament, Verdict was given uer', 
Quoad il” parcel? Meſſuagii real. 7— 
proxim* ad Meſſuag modo F. N. cont inen ex Bo- 
real parte, &c. & quoad reſid pro Def. and 
the Judgment was, * Quer recuperet termi. 
aum ſuum pradit de C. in prædict parc! 
pra. 
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predicts Meſſuagii jacen proxim ad predic” 
Meſſuag ut prafertur in occupatione prædicta 
F. N. & continen; whether this Variance be- 
tween the Verdict and Judgment be Error. 
Adjournat. Qu, If it be not a Jeofail deins Art. 
Stat. 16, 17 Car. 2. c. 8. Raym. p. 398. Nor- 
ri and Bayfeild, 


ror ven at the Nyſi-prius for the Plaintiff and af. 
offi ter before Judgment the Plaintiff ſurmiſeth 
Be. the Death of the one, . ſupra, and prays 
the Judgment againſt the other, and Judgment 
to given accordingly without any Anſwer to 
uch! it by the Plaintiff; if it be not true that he 
op is dead, as was ſurmiſed, this may be afftgn- 
ord 


ed for Error, for in as much as the Plaintiff 
4 had made this Surmiſe, it being a Matter of 


EE Fact, and the Plaintiff might not have any 
rt: Anſwer to it (the Uſes not being to enter 
de' up this, that the Plaintiff does not deny 
Re WM it) che Plaintiff had no other Remedy but to 
the aflign this for Ercor. But this is reported 
ne, otherwiſe, p. 767. 1 Roll, Abr. 756. Tiffin and 
of nton. | 

we If A. bring Ejectione Firm? againſt B. and C. 
the and after Iſſue joined B. dies, and aſter upon 
nd the Hab. Corpora, which mentions the Iſſue to 


„ B. and C. a Verdict is given againſt B. and C. 
en that they are guilty, and Damages againit 
Be them; bur a Surmiſe is made of this before 
nd Judgment, and fo Judgment given only again!t 
ml C. This is not erroneous, altho' the Verdict 
cel . : was 


be between A. of the one Part, and the faid 
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Ejectione Firme againſt Two, if after Iſſue Death of one 
joined, and Venire fac awarded, one of the Defendant 
Defendants dies; and after a Verdict is ti. dying after 


{lae pleaded, 
and before 


Verdict. 
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was againſt both, in as much as the Judgment 
was only againſt him who was in Lite. 1 Rolls 
Abr. 767. Tiffin and Lenton. 
If A. recover againſt B. in Ejectione Firm 
Nonage ia in D. upon which B. brought a Writ of Er. 
Iſſue upon Er- ror in B. R. at Weſtminſter and diſcominues 
ror, where to jt, and after there brought a new Writ of 
en Error, uod coram vobis reſidet, and aſſigns 
for Error, That the ſaid A. at the Time of 
the Trial of the firſt Action was Commor am,, 
and within Age, at Weſtminſter in Middle er, 
and that he ſued in the ſaid Action by At- 
torney, and upon the Nonage the Parties 
are at Iſſue; this ſhall be tried in Weſtmin. 
ſter, and not in D. where the Land lies, be- 
cauſe the Ejectione Firme is not any real 
Action; and in as much as it is ſpecially al. 
ledged that he was within Age and commurans 
at Meſtmiuſter when the Writ of Error was 
brought. 2 Rolls Abr. p. 604, Orde and 
Moreton. 

Error of a Judgment in Ireland in Ejed. 
ment was aſſigned, that the Plaintiff then De. 
ſendant was per Attornat', and within Age, 
Judgment was reverſed notwithſtanding 
17 Car, 2. c. 8. Vide 3 Keb. 384. D. of Alber. 
mar and Keneday. 

In Ejectment one of the Defendants plead- 
ed Not guilty, and Verdict for the Plaintiff 
againſt both, and Judgment accordant. Er- 
ror was brought, becauſe in the Venire Con. 
ſtant inus Callard was returned, and fo named 
Bar by Re. in the Diſtringas; but in the Pannel annex. 
leaſe, ed thereto Con/tantius Callard was returned 

and ſworn, and ſo was returned by that 
Name 


Deirs Age. 


Name on the Back of the Poſtea; this was 
held manifeſt Error, for they be diſtin& 
Names of Baptiſm, and cannot be amended ; 
but Curia adviſare from Hillary Term till 
Paſcbe; in the mean Time the Defendant in 
the Writ of Error obtained a Releaſe of 
all Errors from one of the Plaintiffs in the 
Writ of Error, and the firſt Day of Term 
Paſch, pleaded it in Bar as a Plea Puis darrein 
Continuance, and thereupon a Demurrer was 
entred in the Names of both the Plaintiffs in 
the Writ of Error; for in nullo eſt Erratum 
being pleaded before, there could not now 
be any Summons and Severance, Per Curiam, 
this Releaſe ſhall bar him only that releaſed 
it, and not the other Plaintiff (though the 
Action was in the Perſonalty): For the Plea 
being by Way of Action, to diſcharge them. 


ſelves of Damages which were recovered it, and why. 


againſt them, and to be reſtored to the Po. 
ſeſſion which was loſt by the firſt Judgment; 
and they being joined in the firſt Action by 
the Act of the Plaintiff, and their own vo- 
luntary Act; it is not Reaſon that the Act of 
one ſhall charge or prejudice the other. But 
otherwiſe if they had been Plaintiffs in the 
Record by their own Act. Cro. Fac. 116, 
Blewit and Snedſfow. 

Verdict was pro Quer for 10 Meſſuages, 
15 Acres of Land, 15 Acres of Meadow, and 
20 Acres of Paſture, and as to the Reſidue 
Non Culp. And the Judgment was, That the 
Plaintiff ſhould recover the Meſſuages and 
the greater Quantity of Acres which were 
in the Verdict, Upon which the Plaintiff 
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brought a Writ of Error, and aſſigned Er: 
rors, and had a Scire fac. and before the 
Defendant in the Writ of Error joined in 
nullo eſt Erratum, it was moved in Common 
Bench for Amendment of the Judgment. It 
was objected, 1. That the Time alter the 
Aſſigument of the Error was paſt for the 
Amendment Amendment. Per Cur. The Time is not paſt, 
of the Judg- ſo long as a Diminution may be alledged, or 
ment before a Certiorari awarded, it may be amended, 
awarded in 2. The Judgment is the Act of the Court, 
Error. and therefore may not be amended. Per Cur, 
It is the Default of the Clerk, who did not 
enter the Judgment according to the Verdict 
Jones Rep. p. 9. 
Releaſe of Ejectione Firme by Two againſt one De. 
Errors from fendant. And on Not guilty, Verdict for 
one of the the Plaintiff, The Error aſſigned was, be. 


308 
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the Wricof Cauſe Conſtantinus Callard was returned, and 
Error plead. ſo named in the Ditringas, but in the Pan. 
ed, ſhall bar nel annex'd thereto by the Sheriff, Conſtan. 
only him that z;us Callard was returned and ſworn, and ſo 
* it was returned by that Name on the Back ol 

ny. the Poſtea. It's manifeſt Error; for they be 
pro diſtinct Names of Baptiſm, and not amend- 
Neleaſe f one able. But Curia adviſare. In the mean Time 
hall nor bar the Deiendant in the Writ of Error obtain- 
the other ofa ed a Releaſe of all Errors from one of the 
Writof Er- Plaintiffs in the Writ of Error, and the 


ror, becauſe firſt Day of Eaſter Term pleaded it in Bat 


this is to re- x ; i 
cover no- a8 4 Plea, Puis darrein Continuance 5 and there. 


thing, but to on a Deinur entred in the Name of both 


have Reſtitu- the Plaintiffs in the Writ of Error. For # 


tion of that . . N 
which he td wully eſt Erratum being pleaded before, ther 


du and Severance. 

by th could not be any Summons an ö 
N Per Cr. "This Releaſe ſhall bar only him that 
Je. 
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releaſed it, for the Plea being by Way of 
Action to diſcharge themſelves of Damages 
which were recovered againſt them, and to 
be reſtored to the Poſſeſſion which was loſt 
by the firſt Judgment ; and they being join- 
ed in the firſt Action, by the Act of the 
Plaintift, and not by their own voluntary 
Act; it is not Reaſon that the Act of one 
ſhould charge or prejudice the other, for 
then by ſuch Practice any one might be 
charged, and ſhould have no Remedy to 
diſcharge himſelf. And the Judgment was 
reverſed, quoad him that did not Releaſe, and 
that he ſhould be reſtored to all what he loſt, 
and quoad the other who releaſed, that he 
ſhould be barred in his Writ of Error, Cro. 
Fac, 116, Bluit and Snedſtom, 2 Rolls Ab. 411. 
HMeſme Caſe. 

So the Defendant in the Writ of Error Outlawry in 
pleads Outlawry in one of the Plaintiffs. Per — * 
Cur. It's no Bar, becauſe this is an Action not — * 
to recover any Thing, but to reſtore them to Error. 
what they had loſt, and to diſcharge them of 
Damages and Fines; and they are forced to 
join, becauſe one of the Plaintiffs was a De- 
tendant in the former Action. Cro. Fac, 616. 

Bythell and Harris. 

Error without Bail is a Saperſedeas in Eject. Error with- 
ment, notwithſtanding the Act of 13 Car. 2. —— 
c. 2. being not within the general Word Tref: 7 1 80 
paſs. 1 Keb. 308. Lufion's Cafe. 3 

And unleſs all the Defendants in Ejectment 
do give Recognizance, it's no Superſedeas, for 
as to the Land it's intite. 3 Keb. 138. Cole and 
Levingſtone. 

X 3 Baron 
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Baron and Baron ſeiſed in the Right of the Feme, 
Feme Leflors, makes an Ejectment Leaſe, and the Leſſee 
e pou brings an Action upon it, and hath a Verdid 
oath Eine and Judgment; it's not Error to alledge the 
Wife before Death of the Wife before 750. 499 th by 
Judgment. which the Intereſt of the Husband, and 
Leaſe by him made to the Plaintiff deter. 
mines, becauſe neither the Wife nor the 
Husband are Parties to the Action, and this 
determines upon the Title to the Land; for 
the Plaintiff may ſay, That the Husband was 
ſeized in his own Right. 1 Rolls Abr. 768. Vill 
and Jordan. | 
ThePlaintif Error was brought to reverſe a Judgment 
in Ejectaent in Ejecfione Firme, and Error in Fact aflign. 
dend before ed. (viz) That the Plaintiff in the Eject. 
Je-gment. ment was dead before Judgment: To which 
he chat was Attorney for the Plaintiff plead- 
ed, That he was alive at ſuch a Place, and 
vpon this Iſſue joined, and found that he 
was dead. Per Cur, The Iſſue is well joined, 
and the Judgment ſhall be reverſed for this 
Error without Scire fac. againſt the Execu- 
tors, for until the Iſſue tried, none can deny 
but that the Appearance was good. But the 
ſurer Way had been for the Attorney to have 
pleaded, Qued wenit pro magiſtro ſuo D. and 
not d. D. venit per Attornat. Siderf. p. 93. Dove 
and Darcen. 
The Flaintiff If a Man recover in Ejectione Firme, ard 
8 after his Executor ſues Execution by Scire fac 
Juigme.r, againſt the Recoveree; the Recoveree may 
th: judgment not avoid the Judgment, nor ſtay Execution 
is voudable by by ſaying, That the Plaintiff died between 
Error. the Verdict and Judgment, or ſuch like. * 
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he is put to his Writ of Error, for the Judg- 
ment is only voidable. 1 Rolls Abr. 742, Hide 
and Markham. 
But in x Rolls Abr. 768, If a Man brings 
Ejectione Firme in B. R. and there he hath a 
erdict on Trial at the Bar, and after, and 
before Judgment he dies, and after Judg- The Plaintiff 
ment is given againſt him the ſame Term: dies after 
This is not Error, becauſe the Judgment ron, Juog: 
relates to the Verdict. Hide and Mark's gien may be 
Caſe. 4 
Leſſor of the Plaintiff in Ejectment may Leſſor of the 
have a Writ of Error upon a Judgment in agen 
Eject ione Firme, Siderf. 317. Cole's Caſe. es WER 


of Error. 
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Releaſe of Error. Vide ſupra. 


The Iſſue was, That H. who was caſual Eje- 
or, and gave Releaſe of Errors, was not the 
ſame Perſon. Being tried, the Court would 
not ſuffer the Deſendant to aſſign Error, but 
conceived he was barred now. 1 Keb. 755. 

Keyes and Bredon. 

The Defendant obtains a Releaſe of his ca. Live that he 
ſual Ejector, and pleads it to a Writ of Er- 3 the 
ror, of a Judgment by Deſault, of Ejectment not che fame 
in Ireland; altho' the Iſſua was, that he that perſon. 
made the Releaſe was not the ſame Perſon as 
was caſual Ejector, yet per Cur. it ought to 
be ſet aſide, and the Error aſſigned. 1 Keb. 


705. Vid. 7. 


| 
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X 4 Re/caſe 


Releaſe by 
Caſual Eje- 
&tor, a Fraud. 


Releaſe by 
Caſual Eje- 
ctor, a Fraud. 


Ejector diſa- 
voy theSuit. 
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Releaſe by Caſual Ejctor is a Fraud. 


The Court conceived a Releaſe of Errors 
obtained of the Caſual Ejector by the Leſſor 
being but Fictitious is void. And the Court 
made 2 Rule, That no ſuch Releaſe be accept- 
ed without Leave of the Court. 1 Keb. 740. 
Reys and Bredon, 

The Caſe was, as it is reported in Ray- 
mond 93. Reyes and Bredon. The Plaintiff ob- 
tains a judgment againſt his own Ejecor, 
in a Caſe where an Infant was in Poſſeſſion; 
and the Party, concerned in the Lands, 
brings a Writ of Error in the Name of the 
feigned Defendant. The Plaintiff in the Writ 
pleads the Releaſe of the Defendant. Per 
Cur. Such Releaſe ſhall not be allowed. And 
the Court will not permit the Party to pro- 
ceed to try the Iſſue, if the Releaſe be good 
er not, becauſe it is to bar the Right of a 
Third Perſon. 

On jectment after Judgment againſt Ca- 
ſual Ejector, for not confefling Leaſe, Entry 
and Ouſter; the Defendant in the Ejector's 
Name brought a Writ of Error, and now 
the Ejector was brought to the Clerk of the 
Errors, and diſavowed the Suit, and there- 
pon it was prayed by Council, that a Non 
Prof. may be entred, as is the uſual Courſe in 
ſuch Caſe. 2 Keb. 579. M. 21 Car. 2. Wats 
and L!ozd. 

In the Lord Byron and Sir Milliam Fuxon's 
Cale, Council prayed Leave to diſcontinue 

a 
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; Writ of Error brought in the Ejector's 
Name, of Judgment in the County Palatine 
of Lancaſter againſt him by Default, ſhew- 
ing a Releaſe of Errors by the Caſual Eje- 
gor: But the Court denied it, but left them 
to nonſuit the Plaintiff in Error. 2 Keb. 


853. 
1 Releaſe of Error by the Caſual Ejector, 
no Diſcontinuance in Error. 2 Reb. 853. 
Ejectment was brought againſt eight De- 
ſendants in B. C. Error was brought, ground. 
ed upon the Judgment, and the Writ was 
id grave damnum ipſorum, and the Judgment 
was only againſt Three, and other Five were 
aequitted; the Error was aſſigned in the 
Nonage of the Three. Per Cur. The Writ 
of Error was good, tho* it might be alſo ad 
l:mmum of thoſe convicted. But being only 
in the Nature of a Commiſſion, whereby 
the King commands the Errors to be exa- 
mined ; this Matter is not material. Hob. 70. 
to, 209. By Twiſden, the conſtant Pra- 
ctice is for all to join, and per tot. Cur. Judg- 
ment ought to be reverſed againſt all. Error 
of a Judgment in Ejectione Firme, and in the 
Record a Space was left to inſert the Coſts 
which had not been taxed, if ſuch an im. 
perſect Record be certified; yet it might 
be amended by Rule oi Court there, and 
then if it be removed by Error, the Coure 
there muſt amend it. For it is the conſtant 
Practice, That if a Record be removed into 
the King's Bench out of the Court of Com- 
mon Pleas by Writ of Error, and afterwards 


amended by Rule of Court in the Common- 
Pleas, 
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land. 
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Pleat, the Court of a 
it accordingly. Vid. Hard. 
Bell and Richards. 

Eje&ment was brought in C. B. in tea fl. 
and deMafes again't Commyn de Caſt rovilla & BY. 
Terris de Kilborough, in ſuch a County. Thel E. 
Plaintiff had Verdict and judgment. Cm. N 
myn brought a Wri: of Error in B. R. in el C 
land, and affigns for Error the Want of an 
Original. The Plaintiff rejoins, That ſuch 
Day an Original Wric was delivered to ſuch 
a one, and concludes to the Country. And 
the Judgment was reverſed there for Want of 
an Original, on which the Plaintiff brought 
Writ of Error for Reverſal in B. R. in Ez. 
land. And the Judgment given in B. R. in 
Ireland was reverſed here, for the Matter 
was diſcontinued. Becauſe the Defendant in 
Ireland concludes al Pais, where in Truth the 
Matter of his Plea ſhould be tried by the Re- 
cord, and the Plaintiff in Error doth not 
reply, or demur upon the Plea of the De. 
fendant, and fo all is diſcontinued. Alſo, 
there was another apparent Error in the De- 
claration, viz, the Action brought De cat T 
villa & terris in Kilborough, without exprel. 
ſing the Number and Certainty of Acres, and 
upon ſuch general Demand no Habere fac 
Poſſeſſonem can be awarded and executed. I R. 
Telv. 117. St. John verſ. Commyn. 


5 Bench muſt amend 
p. 905. 1 Ventr. 165, 


More 
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More Rules in Ejectment. 


sy Order made 18 Car, 2, General Rules in 
Ej:&ment muſt be entered before any 
Motion be made for Judgment againſt the 
Caſual Ejector. B. R. 


Uum p antiquam conſuctus hujus 
& power regule ad reſpond dari & in- 
tract debeant cum Ckerico regularum 
hujus Cur in omnibus actionibus in 
Cur hic pꝛolat & penden'. Que qui⸗ 
dem conſuctud nuper neglect' fuit in 
adionibus Trans c Ejeg' Firme, p20 
cvitatione cujus in futuro Q2dinaf eſt 
gd quilibet Attoz' hujus Curie intra⸗ 
bit cum clerito regularid general', re- 
gulam ad reſpon} in omni actione 


quam aliqua motio kfaaga' kuerit in 
Curia ꝓ judicio verſus taſual' Ejecto⸗ 
rem. Martis pꝛox poſt Odab Sancte 
Trin. Anno 18 Car. 2. Regis. 


B. R. 


Rule; That Attorney's delivering Declara- 
tions in Ejectment, fue out a Latitat, &c. 
before they ſign Judgment againſt the Ca- 


ſual Ejector. 
Ex ulterius Oꝛdinat eſt quod omnes 
IL Attoznat huzus Curie qut delibe⸗ 
rabunt vel deliberari cauſabunt ali⸗ 
quam 


IG 


Tranſg E Eject” Firme p2olat' pꝛius 


— — 


> —_ 


—— — _ 
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quam Narrationem in pkito Trang # 
Ejed' zirme alicut Tenen in poſſioi 
aliquary terrarum ſeu Tenementozum 
p2oſcqueretur b2e de Latitat verſys 
taſual' Ejecod & afflabunt commune 
Balli pꝛo coy antequam fignabunt 
judicium verſus caſual' Ezeao? in ali⸗ 
qua tali Xctone, 


B. R. yo 
Die Martis prox Poſt Oct. Santte Trin, A * 
* > 14 Car. 2. ” 


. 
Rule; That the Plaintiff's Attorney ſue forth V 
a Bill of Middleſex or Latitat againſt the 4 
Caſual Ejector, and to file Common Bai 4 


before Declaration delivered to the Tenant Na 
in Poſſeſſion. W. 


1 1 ; \ 
(Pinar eſt p Cue qu in qualibet — 
actionem de pkito Trans & Ejen e 
Firme, foze p2olaf > terre ſunt jacei |! 
in Cori Middleſer, tunc billa de Mid o 
dieſer, pꝛoſetut kuerit # it terre ſunt 5d 
Jaceid extra Middleſex tum b2e de La: N** 
titat p2oſecut kuerit verſus caſual” Eje- - 
tod in qualibet tali Ejewione defend '!? 
nominak. Ac etiam quod commune 6 
Ballium p2o tali Defend affletur ante⸗ in 
quam ulla Declaratio p Willam in — 
hu modi Aaione deliberaf kuerit alteu NF -* 
Tenentt in poſſelſione tenementoꝛum i 
hyjuſmodi Narratione ſpecificak. Ct T 
quod ſt Atro21 hujus curie pꝛo Quer 
defccerit in pfozmatione inde tunc — 
um 
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lum judicium intretur p Quer verſug 
taſual' Ejegod nec Tenens in poſſel⸗ 
lone cogfd dimiſſion intratiow K eje- 
tio tenemento2um in tali Narratione 
mentionar ad triand exitum inter pars 
tes pdictas. 


B. C. 


Rule ; In Middleſex and London, to tell the Te- 
nants how and when to appear, and Mo- 
ml tion for Judgment, muſt be according to 
this Rule. 8 
nn * pꝛimo die Junii, 32 Car. 2. 
Oz2dinar eſt quod Quer vel eozũ 
2.1 Atto2i) five partes que deliberari fac 
Narrationes in plits pdia' in dia Com̃ 
Widdleſex ct Lond ſuper tali delibera⸗ 
tione inde denuntiabunt Tenew in poſ- 
bet lelione tenementozum in queſtione re- 
er | Pecive qo ipſi comparcant per Attozm 
mn © CUT hic in Dekendone tituli inde initio 
yr termini poſt deliberatioſd Narr ill 
nt tar. Et ulter Oꝛdinar eſt qd queren 
a; | dia” de cetera nil capiant per motio⸗ 
je, em in Cur hic fieny ad judicium ver⸗ 
nö Ius caſual' Ezeco? pio defectu compas 
ne rentie habend nit hujulmodi motto fat 
te, infra unam ſeptimans p:or' poſt pꝛi⸗ 
in mw diem cuzullibet Termint SanC 
ui Wich. xk cujufiibet Termini Palſche. Et 
in infra 4 dies pꝛox poſt pꝛimq diem cujul⸗ 
et libet Termini Sana? Hill. & cujuſtiber 
er Termim Sang? Trin. = 
Te Judicium 
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PRECEDENTS. 


Judicium in Eject' Firme, quando Def” con. 
fitetur Actionem & Quer' remittit damry, 


T Pdia” Dek per A. B. Attoz} 
ſuum ven) & dicit q ipſe non po 

teſt dedicere acionem ipſtus quer net 
quin ipſe culpab ſit de Tranſgr  Eje; 
cione pdit' Modo & Fo2ma pꝛout idem 
(Quer) ſuperius verſus eum Norravit 
K Narracone pdic' in omnibus kozꝛe ve- 
ram cxp2els cognovit. Ideo conſiderat 
eſt quod Pdia' (Quer”) recuperet vcrſus 
Þdic' (Deft.) termindd ſu) de T in Mel: 
ſuag Pdic” cum pertiw adhuc ventur ad 
damn Pdic?* nec non decem ſoliy pin 
mis ct cuſta} ſuis per ipſid circa Set 
ſuam in hac parte appoſit' city (Quer) 
per Cur Dom Negine hic ex aſſenſu ſao 
ad judicat que quidem damna in toto 
ſe attingunt ad, ckt. Et pdick Dek ca/ 
piatur. Et ſuper hot pdia” (Quer) gra⸗ 
tis hic in Curia remittit cid Def, 
damna mis E cuſtag pꝛediga. Jdeo 
Pdia' (Dek) de damnis miſts & cuſtag 
illis fit quietus, Ec. Et ſuper hoc idem 
[Quer ) petit bꝛeve Dowd Negine de ha⸗ 
bere factend ei plenar poſſeſſion de te⸗ 


nementis pdia' cum pertin' c ei conte⸗ 


dit, Ec. reto2!) coꝛam Domina Regina 
apud Ueſt:n) die, c. extunc pꝛox' le 
quent, Ec. idem dies datus eſt p2efat 
Querent 1bud, cke. 


Judicium 


L 


, 
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Judicium in Eject. Firme. 


| 4 tonſider ar eſt quod Þdia' (Quer) 


recuperct verſus Pdict' (Dekt.) ters 


Imiid (uw adhuc ventur de X in Pdict 


20 Acris p2ati ac damna ſua pdic? p 
Jurat Pdic' in fozma Pdic? aſſeſſa nec 
non 51. p20 miſis & cuſtag ſuis per ip- 
ſum circa fectam ſuam in hac parte ap- 
pdit eid (Quer) ex aſſenſu ſuo p Cur 
Dond Neg ine hic de intrö adjudicat que 
guidem damna in toto ſe attingunt ad 
401, & quod pdia (Dek) capiatur, Ec. 
Et ſuper hoc pdic' (Quer) petit bꝛe 


„Domd Aegis de Habere fac' Poſſemoſd 


de tenementis Pdic” cum pertimd pꝛefat 
vie ejuldem comit in kozma Pdict' diri⸗ 
gend c ei concedit', cc. retoznabile co- 
ram Dow Regina apud Ueſtnd die, 
tc. pꝛox poſt, Ec. idem dies datus eſt 
pfar Querenti ibm, cc. 


Intracio judicii pro Def in plito' Trans & 
Eject Firme. 


POſea contin) inde Pꝛoteſſu inter 
1 partes Pdic' de plito pdia' per 
Jurnd pdic' inde inter cos in reſpedam 
toꝛaam Dom Regina apud Teſti uſgue 
diem Lune pꝛox' poſt ſeptimanas 
Sancte Trin. adtunc pꝛox' ſequefd niſt 
pdict' T fidelis conſiliarius Don He- 
gine Johan, Popham miles Capital 
Juſticiar Dom) Kiegine ad pkita in Cu- 
ria ipſius Dom Regine coꝛam ipla e- 

gina 
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gina tenend aſſigl) pꝛius die Sabbat 
pꝛox' poſt Octab, Sancte Trin. apy} 
Guildhall! London p fo2mam Scat, i; 
Yew P20 defect) Jurat, #c. Ad quen 
diem Lune pꝛox poſt tres ſcptimana; 
Sande Trin. cozam Don) Regina aput 
Meſtid vener partes pdia' per Atto; 
nat ſuos pdin'. Et Pfat Capital? Ju 
ſtictar' cozam quo, cc. miſit hic reto 
dum ſuum cozam co hic in her verb. 
l. Poſtea fl. die & Loco infra content to 
ram Joh. Popham mil. Capital' Ju 
ſticiar' infrafcript' aſſotiar ſibi Ed 
Bawtre per foꝛmam Statuti, Ec. ve- 
nit tam infra nominat L. S. quam in⸗ 
fraſcript* J. M. p Atto2nar ſuos infra 
content. Et Jur Juf unde infra ft 
mentis exact ſiliter' ve) qui ad verita- 
tem de infraconten” dicendi elect triat 
E jurar dicunt ſuper ſacrum̃ ſuum qb 
Pdict' J. N. non eſt culpabilis de tran⸗ 
greſſione cx Ejectione Firme infraſpec 
P20out idem Johan. interius pſttands 
allegavit, Ideo tonſiderat eſt quod p; 
dict* X. nihil capiat per Billam ſuam 
Pdict' ſed p2o falſo clamoꝛe ſus inde ſi 
in mid, Et pdig J. PN. cat inde fine 
»die, | fc. | f 


No Hatere | Note. The Court will not grant an Haber 
Jae” Poſſeſſo- fac Poſſeſſianem upon a Judgment in Ejed- 


gn ho be ment above a Years ſtanding, unleſs it be re: 


above an vived by Scire fach; and where an Habere fa 
Years ſtand. Poſſeſſionem was ſued out and executed alter an 


ing, unleſs Year and a Day without a Scire fac, a Wit 
revived by . 0! 


Sci fac. 
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of Reſtitution was awarded. Quia erronice 
emanavit. Mich. 1 Anne, Mitbers's Cale. 


Habere fac? Poſſeſſionem in Trans & 
Eje&ment. 


Vu, B. Salti. Cum A. F. ar⸗ 
miger nuper in Cur noſtra coꝛam 
nod p Billam ſuam ſine 621 noſtro ac p 
judicium ejuldem Cur' recuperavit 
verſus N. . Gen termin ſuum adhuc 
ventur' de Xin uno Capital Meſſua g, cc. 
tum pertiw in F. in Comit tuo necnon 
200 Acr' terre cum pertiw) in F. Pdic” 
ue J. A. x M. P. 6 die Sept. Anna 
egni noſtri leptimo eid (Quer”) ad ter⸗ 
mind anno? qui nondum p2etertiit di⸗ 
miſit videlt a Feſto Sandi Michaek 
Archis Anno, Ec, ul, Fc. extunc pꝛox 
ſcquew plenaric complend c finteny 
qui quidem termin! Anno? p2e- 
teriit Pdin* N. poſtea ſcilicet 28 die 
Oqob. Anno Kegni noſtri 7 ſup2adic' 
ipſum A. poſſeſſione Meſſuag pdic' AX 
teterozum Pmiſſozum pdia' cum pertiid 
Di c Armis, Tc. Ejecit ipſum, A. 
inde expulit & amovit. deo tibi pꝛe⸗ 
cipimus quod pꝛekat' A. poſſelſionem 
ſuam termini ſui pꝛedia' adhuc ventur” 
de ck in Capitali Meſſuag ceteris pꝛe⸗ 
miſlis ſuperius ſpecificat fine dilacone 
Dahere fatias. Et qualit hoc bꝛe exe⸗ 
cut fuit conſtare fac' nob apud M. (tali 
die) pꝛetepimus etiam tibi quod capias 
pꝛedid' N. . ff, þc, or ſalyo, cc. Ita 
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gd habeas, Ec. ad p2efar diem ad (a: 
tiSfacienÞ pzefar A. de quing libꝛis 3 
decem ſolid p20 damnis ſuis que ſuſtt. 
nuit tam occaſtone tranlg ck cect” pꝛed 
quam pꝛo miſts c cuftag ſuis per ip⸗ 
ſum circa ſedam ſuam in hat parte ap: 
pftt unde conviqus elt ſicut nobis con 
ſtat de retozdo, Et habeas, cc. 


Dabcre kacias Poſſeſtion poſt B2eve de 
Erroze in Ejectment. 


Wau E Maria Dei gratia 
Anglie, Scotie, Prancie, & Hi 


bernie, Ker & Regina Fidet Dekenlo⸗ 


res, c&c. Vie Mid falutem. Cum 
NH. W. nuper in Curia noſtra cozam 
Geoꝛgio Treby Milit & Sociis luis 
Juſticiar noſtris de Banco per Be: 
ve noſtrum ac per judicium ejuldem 
Curie recuperavit verſus W. N. nuper 
de Lond, Veoman, Termim ſuum de > 
in ot9 Meſſuagiis cum pertin' in Pa⸗ 
roch St. Martini in campis & St. Cle- 
mentis Dacozum in Comit tuo que 
Chziſtopher Cratlozd Gen pzimo die 
Januarii Anno Negnt noſtri Tertio 
dimiſit p2efato R. habend & occupand 
ſibi c aſignar ſuis a viceſimo 5 die De⸗ 
cemb2is tunc ule p2cterit uſq, finem E 
terminum quincz annozum extunc pꝛox 
ſequen' & plenarte compleny c fniend 
gui nondum p2eteritt X unde p2cdict 
ICI. poſtea ſcilt pꝛedic' 1 die Jan An⸗ 
no tertio {up2adict? vi armis in tenc- 
meuta pꝛedic' cum pertin' intravit 8 

19. 
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ipſum f. a poſſemone ſua expulit & 
amovit ac cund Qifum a firma ſua 
p2edic' inde cjea? convicus eſt ffcur per 
Juſptxionem Heeozdt & P2oceg inde 
que in Curia noſtra coꝛam nobis vir⸗ 
tute cujusdem Bzevis noſtri de erroze 
tozrigendo per pꝛebick' (U. de # ſuper 
pꝛemiſſid pzoſcenr nuper venire fecit 
E in edu Curia noftra co:am nobis jam 
reſided nohts conſtat de Uetozdo unde 
idem judicium in cat Curia noſtra co- 
ram nobis arfrmatr cit ſicut nobis ſili⸗ 
ter canſtat de Neto:do, Et tdeo tibi 
pꝛecipimus qu pꝛctata n. Poſſeſſionem 
termini ſui pꝛebic' adhuc ventur de ck 
in tenementis⸗pꝛedia cum pertin' ſine 
dilatione Dabere fac, Et qualiter hoc 
Bꝛede noſtrum tueris cxecut nobis 
in Octab Purificat beate Marie ubi⸗ 
tung; kuerimus in Anglia conſtare 
fatias Hoe Bꝛeve noltrum nobis remit- 
ten. Teſtc Johanne Holt apud Welt md 
viceſimo ocavo die Novemb2?ts Anno 
Negm noſtri quart, 

Holt, Colman. 


Count of an Houfe (and Goods) by Leaſe 
made by Baron and Feme of the Land of 
the Wite. 


W. S. Attach fitit ad reſpond 
J. G. de plito quace vi & ar- 


mis unum Aeſſuag cum pertim in C. 
quod J. A. & J. ux cjus J. B. ad 
hrmam dimiſerunt ad Terminum 20 


Annodzum qui illum pecfat J. S. dimi⸗ 
+ az 


N | 
| 
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ſit ad eund terminum qui nondum pze⸗ 
teriit, intravit & bona & catalla ad va: 
lenz xol. in eod Meſſuag invent cepit 
T alpoztavit E ipſum J. G. a firma 
pꝛed ejetit ck alia enozmia ei intulit ad 
grave damnum ipſius J. G. & contra 
pacem Dom Hegts nunc, Kc. Et unde 
idem J. G. per J. Q. Attoꝛm ſuum que⸗ 
ritur qð pꝛed' W. x Die, Ec. Anno, Tt. 
vi & armis unum Meſſuaß cum per⸗ 
tin in C. qd pꝛedic J. A. & J. ux 
ejus 24 Die, cc. Anno, Kc. apud C. 
p2edict' p2efat J. B. ad firmam dimi- 
ler habend eid J. ad termi) 20 Anno} 
reddendo inde Annuat eiſdem J. A, 
T J. per pꝛimos tres Annos c dimid 
unius Annt p2edic' termin), &c. Qui 
quidem terminum nondum pzeteriit in⸗ 
travit & bona K catalla ſua videlitet 
duo Scabella duo Cathed2as, Cc. ad 
valen:, Fc. in cod MWeſſuag invent ce- 
pit c alpo2tavit ipſum J. G. a firma 
ſua pP2edic” ejecit & alia enozmia, fc. 
— grave damn, Ec, Et contra pacem, 
c. 


Habere fac* Poſſeſſionem in Ejectione Firme 


tam de termino Annorum in certis tene- 
mentis quam de & pro poſſeſſione bonorum 
& catallorum in eiſdem tenementis invent. 


il, VI C. —ſaltm, Scias q conſide- 

| ratum eſt in Curia noltra coꝛam 
Juſticiarits noſtris apud Teſt en gd 
J. C. habeat exetutionem verſus quen⸗ 
dam A. B. nuper de, Ec, termini ſut 8 


Mas enen e = 


eee 


The Law of Ejectments. 
X in uno Meſſuagio, ct. cum pertin' 
que N. J. Baronettus (tali Die ck An⸗ 
no) p2efat' J. C. dimiſit habeny E oc- 
tupand bi c aſſignat ſuis a feſto, Ec, 
tunc ult pꝛeterit uſq, finem c terminum 
7 Annozum extunc pꝛox ſequem & ple- 


narte complend qui nondum p2ekeriit, 


Et unde p2cdic? A. in p2edict' Meſſuag, 
Ec. cum pertim intravit, Et bona & ca- 
talla ipſius J. ad valentiam 10 Lib2ar 
in eildem Meſſuag, Kc. invent cepit & 
aſpoztavit, Et ipſum J. a firma E ſua 
pꝛed ezecit, Jdeo tibi p2ecipimus go 
pzefar J. plenarium poſſeſſione ck reſti⸗ 
tutionem X termint ſui pꝛedic' de ck in 
tenementis p2edic” cum pertiſd ac bo- 
nozum & catallozum p2edict' haber & 
deliberar fac, Et qualiter hoc pꝛetepr 
noſtrum kuerit execut conſtare fac file 
Juſticta, noſrrg@— apud Weſt a die 
lange Trinitar Ec, in tres ſcptiman) 
cum Ca' Sa' pꝛo damnis. 

—— (Utſap2a uſc; ſeptimanas) Pꝛeci⸗ 
pimus etiam tibi qd captas p2edict'(T, 
Dek) ſt invent fucrit in balliva tua 
ct eum ſalvo cuſtod, Ita qi Habeas 
tozpus ejus co2zam Huſticitarits no⸗ 
ſtris apud Weſtm ad pꝛefat terminum 
ad ſatisfaciend p2efar J. de 7 Libzis 
que eid J. in cay curia noſtra adjudi⸗ 
cat fuerunt pꝛo damnis ſuis que ha- 
buit occaſione tranſg ck ejectionts pꝛe⸗ 
dictar unde convictus ett, Et habeas 
ibi, Xe. | 
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Count upon a Demiſe Parol. 


Hertford' ſſ. 1 W. nuper de VB. in Com 
| J „ pedid', Yeoman, At: 
tach fuit ad rcipoit F. D. Arm? de 
vlacito quare vi t armis unum Mel 
luag, Fc. cum pertiid in Dartsbozn que 
Suanna Andꝛews vis pꝛekar F. ad 
terminum qut nondum pietertit intra- 
vit F ipſam a firma ſua pzedia' eſe⸗ 
tit, Et alta enozmia ei intulit ad 
grave damnum ipüus F. T contra pa 
cem Vo Regis nunc, Ec. Et unde 
idem S. per Scozgium D. Attonat 
ſuum queritur qd cum p2edic' Si 
ſanna 7 die Feb Anno Regni Ds 
mim Aegis nunc quarto decimo apud 
Wüſhep p2edic' dimiſſſet eis 5. tent 
menta P2edica cum pe2tin) Hab  te- 
new ew F. a decimo ocavo Jani 
art tunc ul? pꝛeterit ns finem 4 


terminum vigint & unius Annozum 


extunt pꝛox ſequem & plenar ie complend 
E niend virtute cujus dimiſkonis 
idem F. in tenementa pedig cum 
pertiſb intravit F fuit inde poſſclliv 
nat ipioq; F. fic inde poſſcffionat ex! 
ſten) pꝛedic' Johannes poſtea (tilt 
8 Die Feb Anno quarto decimo ſu; 
P2avie” vi c armis, Tre. tenementa 
piediga cum pertim que p2edict' Su⸗ 
{anna eid . in kozma pꝛedid' dimiſit 
id kerminum p2cvict' qui nondum pfe⸗ 
teriit intravit, Et ipſum a firma ſua 
pꝛedia' ejecit, Et alta enozmia, Ec. ad 


grab: | 


grave damnum, Ec. 


Lhe Law of Ejectments. 


Ac contra pa- 
tem unde dicit go deterioꝛat eſt ad va⸗ 
— cent Libꝛar ck inde pꝛodue 


Simile, with a Simul cum de placito quare 
predict W. (Simul cum W. H. nuper de, 
&c. & H. H. nuper de, &c.) vi & armis. 


Smile, 


ER a Demiſe p20 5 Years, Si J. 9. 
E. Y. E H. Y. tratres ſoʒoꝛes de 
Leſſo?2 tamdiu vixerint. 

In the Count, —— Plenarie complenti 
X finiend | J. 9. E. Y, & D. V. fra- 
tres & ſozozes naturak ipſius Jacobi 
(Leſſee) vel aliquis ſeu alter comm tam⸗ 
diu vivere contingerent) virtuͤte cujus 
dimiſſionis, Ec. 

— Dimiliſſct pꝛefarx M. p2edice” mo- 
lendinum aquatict) cum pertim habend 
E tenend bi & aſſignat (urs a ſigilla⸗ 
tione ck deliberatione Indentur pꝛedia 
uſq, finem & terminum 5 Annozum ex- 


tunc pꝛox ſequem, Ec. 


Hab' fac? Poſſefs' verſus Exec's pro deſalt. 


JE, Ec. Scias gd T. B. in Cu⸗ 
ria noſtra cozam Juſticiar noſtris 
apud Meſtſd per conſiderat ejuldem 
Curie recuperavit terminum ſuum de 
uno Meſſuagio, Ec. cum pertinend 
verſus TU. . Bu . Executoꝛes 


Teſtament cujus A F. nuper de C. 
Y 4 vc 


The Law of Ejfectments; 


de Com tuo Yeoman, per dekalt ipſe- 
rum M. & G. que i, B. Gew tali 
Die X Anno pꝛekar A. dimiſt haben 
E occupand fbi ck alligid ſuis a keſto, 
Kc. tunc ult pzeterit uſq finem & ter; 
mind 5 Annozum extunc pꝛox' ſequen 
ET plenarie complend gui nondum pze⸗ 
teriit, Et unde p2ebin' A. Kc. in vite 
ſua ipſum T. a poſſeſſione ſua p2edic' 
expulit eo c amovit ac cundem T. a 
firma ejecer, <dco tibi pzecip qi 
pꝛefat T. poſſelliow ſuam termini i 
p2cdict' adhuc ventur de @ in pꝛedia 
tenementis cum pertin) ſine dilatione 
habere fac, Et qualiter, Ec. 
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| Hat ſhall be a good Plea in Abate- 
ment, or not, Pape 136 
After Imparlance no Pleading in 
Abatement, and why, 137 
How Ejectment lies in Ancient Demeſne, 16 


Whether Ancient Demeſne be a good Plea, 


| 142 
Whether it is pleadable after Imparlance, 143 


Action. 

How Ejectment to be brought if the Lands 
lie in Middleſex or London, 11 

Where Amendment ſhall be by the Paper- 
Book, or not, . 

Of Amendment of Originals in Eject. Firme, 


37 

Amendment of Declarations, 110, 121 
Amendment of Special Verdicts, 256 
Judgment againſt the caſual Ejector ſor Want 
of Appearance, 37 

| Evidence as to an Appropriation, 202 


* Record of N- prius Variance from the Roll, 
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not amendable, Ail 


The TABLE. 


Aid prier ; where it ſhall be granted in thi 
Action, or not, Page 1 C. 
Death of one Defendant ſhall not abate the Why 
Writ, 274 O 
Amendment of Judgment in Ejectment, 22 The 
Olf Judgment againſt one's own Ejector, 2% i 


B. ti 


The Bail lets Lands to B. Judgment is again N Ii 
the Principal, and Extent on the Lands le-: 1 


ſed, B. brings Ejectment, 248 W. 
Common Bail entered ajter the Attorney ws | 
dead, | 1 


When Common Bail ſhall be filed, 40 

Ejectment brought by a Vendee of Commiſſo. 
ners of Bankrupts, 103 

Ejectment by Baron and Feme, 100, 101 

Ejectment againſt Baron and Feme, Baron 
dies ſince the Niſi.prius and before the D 
in Bank, the Action continued againſt the 
Wite, 138 

In Ejectment the Wiſe ſound Not guilty, and 
Special Verdict as to the Husband, 216 

Bill of Exceptions on the Probate of a Wil ! 
Vide Witneſs. 


Ejei#ione Firme againſt Baron and Feme, Ba. 
ron dies, 74 


. 


Judgment againſt the caſual Ejector for Want 
of Appearance, 37 
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Confeſſion F Leaſe, Entry and Ouſt er. 
Why the Rule for conſeſſing Leale, Entry and 


Ouſter, was introduced, Page 141 
The Defendant not to conſeſs any mote than 
is in his Poſſeſſion, 49 


In what Caſe the Court will give L2ave to te- 
tract the general Confeſſion of Leaſe, En- 
try and Ouſter, 51 

If the Defendant refuſeth to confeſs Leaſe, 
Entry and Ouſter; what the Rules are, 52 

Where conſeſſing Leaſe, Entry and Ouſter, 
will ſupply an actual Ouſter, or not, 54 

The Rule of conſeſſing Leaſe, Entry and Ou- 
ſter, doth not extend to conſeſs actual En- 
try upon a Leaſe, which is the Title, 55 

After Default in Ejectment, the Defendant 
may confeſs Leaſe, Entry and Ouſter, 60 

Ejectment by Tenants in Common, 69 

Ejectment by a Copy holder or his Leſſee, 21 

Declaration by a Copyholder in Ejectment, 

| 23 

Eject. Firme by a Copyholder before Preſent- 
ment or Admittance, ibid. 
Copyholder Morgagee mult be admitted be- 
lore he can bring his Action, ibid, 


The Lord upon Seiſure of. a Copybold may bring 
K;c& ment, till the Heir comes to be admitted. 


Copyholder in Reverſion after an Eſtate Tail, 
no Witneſs. ide Witneſs. 
Coniſance of Pleas; how to be demanded, 
allowed and pleaded. Vide Pleadings. 
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The TABLE 


Decl, 


Of Challenges Page Pf de 
That the Leſſor of the Plaintiff is high She me 


riff, is a principal Challenge, 156 
Ejectment by a Corporation, how to be 
brought, 10} 


Coſts. 

Detendand not to plead till Coſts aſſeſſed in: 
former Action were paid, and Security for 
new Coſts, 148 

Leſſor of the Plaintiff, where to pay Coſts, 

26 

In Judgment againſt his own Ejector, b 

Coſts to be paid by the Tenant in Poſlel 


ſion, ibid. 
Of Ejectments in inferior Courts. Vide Ejett- 
ment. Gen 
No new Eje&ment without paying Coſts «f 
the former, 260 The 
Coſts by Attorney or Sollicitor, 261 
Who to pay Coſts in Ejectment, and who The 
not, 263, 264 0 


Allegation by Plaintiff, that the Venue b l I 
miſawarded, or that there is a Fault in de 1 © 
Declaration to fave his Coſts, not allow- 1 


ed, 265 Ex 
Infant Leſſor to pay Coſts, 266 fVi 
The ſole Remedy for Coſts in the firſt Trial F 
by Attachment, wid. BE 
; D. D 


Diverſity where Damages are only recovered, Q 
and where the Term, | "34 


De. 


The TABLE. 


Declarations in Ejeftment. 8 

If delivering Copies of Declarations in Eject. 
ment, Page 47 
he Inconveniency of the new Courſe in 
leaving Declarations in Ejectment, 50 
he Rules as for one's being made Deſen- 


dant, 5 

o make the Owner Deſendant, ibid. 
Note in Writing, what Lands are claimed 

in the Declaration, ibid. 


No Perſon to be made Detendant in Eject- 


ment of the Tenant in Poſſeſſion, but 
he that hath been in Poſſeſſion, or receives 
the Real, 59 
Ejectment and Declaration of Two ſeveral 
Leaſes of the ſame Thing, ſor the ſame 
Terms, by ſeveral Parcels, 3 
General Rules of Declarations in Ejectment, 
87 

The Plaintiff muſt declare on one Title 1 
151d. 

The Quantity and Nature of the Cloſe, &c. 
ought to be expreſs. If the Entry and 
Ejectment is ſuppoſed in the Declaration to 
be before the Commencement of the Leaſe, 
it is void, 86 
Expoſition of Virtute cujus he entered, 91,92 
Virtute cujus, & Pretextu cujus, he entered, the 


Difference, 97 
Ejectment of the qth Part of an Houſe, in four 
Parts to be divided, 99 
Declaration by Coparceners, by Tenants in 
Common, 69 
Of the Delivery of the Declaration, Filing 
and Entry, 107 


De- 
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Declaration delivered after the Eſſoin-Day, 
and the Conſequence, Pape 108 
If the Owner pray to be made Defendant, 

the Declaration to be entered as of the 
| ſame Term, but no new Imparlance, 103 
Declaration, when amendable, or not, 121, 


| | 219 
The Demiſe laid 10 Apr. 1697. whereas it 
ſhould be 1696. not amended, 110 
The Omiſſion of Vi Armis in the Dechata 
3 124 
The Omiſſion of Extratenet in the Declan 
tion, ibid. 
Demand of a Patt, without ſhewing into how 
many Parts divided, 229 
Declaration in Ejectment good, with a Ou 

cum, not fo in Treſpaſs, 125 
Form of a Declaration in Efe&ment in 

B. C. 5 126 
In B. R. 120 
lg the Office of Pleas, 129 


Rule; That the Owner may be made Delen- 
dant inſtead of the caſual Ejector, 131 
Decree or decretal Order, when read as Eri- 


dence, 199 
What is to be done after a Declaration deli- 
vered, 


The Plaintiff may relinquiſh his Damages 
where Part of the Action fails, and take 


Judgment for the other, 262 | 


Of a Writ of Enquiry of Damages, 265 


E. 
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E. 
The Nature of the Action of Ejectione Firme, 
Page 
The Reaſon of the Change of Real Actors 


into Ejectments, 8 
Colour not ſufficient in Eyed. Firme, and why, 


I 
Difference between Eject. Firme and Ouere 

ejecit infra terminum, . I 
Who ſhall have a Firme, or not, in 

e FPoſleflion. 

reſpect of | one 8 195 20 
Ejectment by a Copyholder or his Leſſee, 21 
— By Executors, 27 
— hy Infant, 28 
— By the Leſſee of the King, 26 
— By Tenant in Common of a My, 
ibid 
— By a Perſon omlawed, 27 
— By Tenant at Will, 29 
——— By Ceſtuy que Truſt, ibid. 
— By a Vendee of Commiſſioners of Bank- 
rupts, ibid. 
— By Baron and Fame, 30 
The Sheriff only to deliver Seiſure on Elegit 
to enable the Plaintiff to maintain Eject- 
ment, 25 
| Remedy againſt undue Extent on Elegie by 
Ejectment, ibid 


Where the Iſſue in Tail is liable to Execution 
on a Statute on Sc# fac returned, and he 
comes not in and pleads, he ſhall not bring 
his Ejectment, 28 

Proceſs in Eject. Firme, * 


The TABLE. 


Of the Original in Ejectment, in B. C. and 
B. R. Page z. 

Againſt whom Ejectment lies, or not, 4 

The new Courſe of Eje&ment, as to „ 
Ejector, 

The old Way of. ſealing Leaſes of Eames 

The new Practice i in Ejectment, 3 

Ejectment in inferior Courts, * 

Of what Things Ejectment may be d 


De Domo, De Mineris, De Acris Boſci, 91 
De Acris Montain, De Decimis, Cc. 

Of Entry into Land, or deveſting of a 
Eſtate, I 

For every Freehold ſeveral Entries, 2 


Where Entry for one is Entry for _—_— 
or not, 


Difference between Right of Entry and Tit 
of Entry, ind, 


Difference between Entry after Verdia 4 C 


Death, 27 
Entry Puis darreis Continaance pleaded at the 
Nyſsprius, the Plea is receivable, 146 


Evidence. Vide Witneſs. | 
Where and in what Cafes Entry muſt be ex- D 
preſly found, or not, and of the Form of 


Words, Prout lex Poſtalat A 236 
Eli Juriſdiction pleaded. 

Entry before the Ny prius, to be pleaded at 
the Aſſize, 216 
Eſtoppels, how ſound by a Jury, 217 þ 
Execution in Ejectment, 282 


0 


| The TABLE. 
Of- Writ of Error in Ejectment, for Va. 


tiance, ec. | Page 322 
No new Ejectment, without paying Coſts of 
the former, 260 


Releaſe of one of the Plaintiffs in Error, ſhall 
bar only him that releaſed it, and why, 


07 
Outlawry in one of the Plaintiffs ltd in 

Error, 499 
64 Plaintiff dies between Verdict and Judgment, 
the Judgment is voidable by Error, 310 
Leſſor of the Plaintiff may have a Writ of 


Error, 311 
1KReleaſe of Errors, ibid. 
11 —— By a caſual Ejector, 1 
„ Ejectment, ſeveral Rules. Vide Rules. 
4 | 
g F. 
Coonſtruction of the Words, In forma pradit?, 
7 123 
6 3 
5 G. 
. | Difference between Guardian and Procheir 
f Amy, Js 
5 

H. 


No Habere fac Poſſeſſunem if the Judgment t be 
above a Year ſtanding, unlebs revived by 


| 5 | 20 
Habere fac Poſſeſſianem, how to be executed, 287 
Good without Return, 244. 

Of Haber 


e fas Poſſeſſionem 287 
fer fit 2 Habend. 
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Habend. à die datus expounded, Page 9, 
Habere fac Poſſeſſin nem , £ood without Return, 
286 
Herbagium doch not include all the Profits of 
the Soil, O73 
How the Sheriff muſt deliver it, 237, _ 
209 
Sometimes a Rule of Court to give Poſſeſ. 
ſion, 29 
In what Caſe new Habere fac” Poſſeſſionem, 290 
Return of Habere fac Poſſeſſionem 294 


Of * in Poſſeſſion, ibid, 
I. 


Inſpeximus, how an Evidence or not in Ee. 
ment. Vide Witneſſes. 
Incertainty in ſpecial Verdict. Vide Verdid, 


Of Iſſue in Ejectment. 
In Ejectment againſt Two, one eh to 
Iſſue, and the other demurs ; Iſſue firſt to 


be tried, [2 
Judgment in Intruſion, 26 
Infant, how to appear, 78 
No Judgment againſt the caſual Ejector, but 

by Motion in Court, 110 
Of Pleading to the Juriſdiction, 139 
No Judgment by Nubil dicit, but by Motion. 

Vide Damages. 


Writ of Error lies upon the Judgment be- 
fore the Return of the Writ of Enquiry, 
and why, 269 

Of Judgment i in ey, | I7T 


The 
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The Form of Entring it, Page 271, 272 
Form of the Entry, in caſe of che Death of 
the Plaintiff or Defendant, 272 


| Aﬀer Verdict and before Jndgment Plaintiff 


dies, and Judgment is given for him the 
fame Term, 26 
Plaintiff brings a Wric of Error, and che 
Judgment is reveiſed : What Judgment he 
{hall have | BB 
In what Caſes, and for what Caules, Judg- 
ments in Ejectment are arteſtabie or 8 7 

neous, 
In what Caſes Judgments ſhall be ne 
| 280 


Judgment 05 ainſt caſual Ejector not good, if 


common Bail be not filed in Fourteen Days 
aſter Appearance, | , 28x 
Of Judgment againlt one's own Ejector, 284 
Form of entring Judgments in this Action, 
271 

Form of the Entry of Judgment, in caſe of 
the Death of the Plaintiff or Defendant, 


273 
Rules about Declaration and Judgmene 
againſt the caſual Eje cor, 315,316 


Rule; In Middle{ex and (uandun, to tell the 
Tenants when and how to appear, and 
Motion for Judgment, muſt be according 
to this Rule, 

Judicium in Eject' Firme, quando Def” * 
tetur Actionem & remittit damna, 38 

Intracio judicii pro Def”, 319 
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Leſſee. of the King may bring Ejectment, 
tho? the King be not out of Poſleſlion, 


Page 20 

L. 
The old Way of fealing Leafes of Ejectment, 
—— By Corporation, 4 
— nn By Baron and Feme, ibid. 
The new Practice, 46 
Of the Ejectment Leaſe, | 61 


Enlargement of the Leaſe for a longer vm 


How the Leaſe to be made where there are 
ſeveral Parts uncertain claimed, 62 

Commencement of the Ejectment-Leaſe. 
Vide Declaration. 

When the Leaſe ſhall be intended to be deli. 
vered on the Day of the Demiſe, and not 
of the Date, 96 

Variance between the Imparlance-Roll a 
the Iſſue · Roll, as to the Commencement of 


the Leaſe, 87 
When to move, that the Leſſor of the Plain- 
tiff ſhall give Security, 260 


What Notice the Court takes of the Leſſor of 
the Plaintiff, . 277 


M. 
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The Defendant not to give in Evidence a 
former Mortgage made by himſelf, good 


Advice in ſuch Caſe, Page 204 
Ejectment of a Meadow, &c. how to be 
- brought, 207 

N. 
Difference in Law between a Sirname and a 
Name of Baptiſm, 1 67 
When Nonſuit {hall be for Want of a Declara- 

tion, 266 
Nonage in Iſſue upon Error, where to be 

tried, 5 306 


perſon outlawed may bring Eject. Firme. 27 
Leaſe made upon Outlawry produced in Evi- 
dence to prove a Title, muſt alſo produce 


the Outlawry it elf, 191 
Where actual Ouſter muſt be found, 237 
Of the Originals in Ejectment, 31 
Outlawry in one of the Plaintiffs pleaded in 

Error, 309 

P. 


— 


Action ſor the mean Profits: In whoſe Name. 
Evidence in the Action. Where the Leſſor 
btings this Action. What he muſt prove, 
197 

Where a Pernomen is good in a Declaration, 
122 
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Pedigree. | 
Where allowed to be Evidence, or not, 
| Page 190 

Pleading. 

What ſhall be a good Plea in Abatement to 
this Action, | 135, 136 
Plea g to the Juriſdiction, _ 139 
Confilauc: ct Pleas, how to be demanded and 
a! wed, wid, 
Conifance not allowable on Suggeſtion, but it 
maſt be avecred on Recud, 140 


It may be after Impaslance in Ejectment, 141 
V here Nia dumiſit may be pieaded in Ejed.- 


ment as wel: as Not guilty, bid. 
Accord with Satisfaction, it a good Plea in 
i 1-.c:ment, 148 
In Ejcc7:one F:;rm%, not to piead Specially with- 
cut Conſent of the Plaintiff, 151¹ 

Po Nelſon. | 
Somerunes a Rule of Court is to give Poſlel. 
lion, 289 
Priority of Poſſeſſion, where a good Title, 
| 217 
Primer Poſſeſſion, 220 
Where primer Poſleſſion makes a Diſſeiſi, 
224 


In Ejectment prior Poſſeſſion a good Tile 
againſt the King's Preſentation, not ſo in 2 


Quare Imped:t, | ibid, 
The Force of the Words, Prout lex poſtwlat' in 
Special Verdicts, 236 


Profit 4. 


Thi 
a 
} 


Ir 


The TABLE. 


Profits, 

Action for the Meſne Profits, and what Evi- 
dence ſhall be given in this Action, Page 251 

Whether the Leſſor may have Action for the 

mean Profits from the Confeſſion of Leaſe, 

Entry, and Ouſter, 25 


Where the Plaintiff ſhall recover Damages 
but not the Poſſeſſion, 263 
Q. 


The Nature of a Quare Ejecit infra Terminum, 
and the Difference between it and Eje&;one 


Firme, I4, IF 
R. 

| Releaſe puis Darrein Cont inuance before Juſtices 
of Niſi prius, they cannot take it, 145 
Releaſe pleaded at the Day of the Argument, 

| : 146 
Bar or Recovery in one Ejectment, how far 
a Bar in another, 152 
What is to be proved in Evidence tor a Re- 
ctory, 192 
What Things a Parſon in Ejectment of a Re- 
ctory muſt prove, 202 

In ancient Recoveries the Court will not put 
one to prove Seiſin in a Præcipe. 153 


Upon Entry of a Grantee of a Rent, and 
Retainer till Satisfaction of the Arrears, he 
may upon fuch Intereſt Qucuſque main- 


tain an Ejectment, 23 
og of Error. 

Releaſe by caſual Ejector a Fraud, 312 

: | Z 4 General 


| 
| 
| 
; 
| 
| 


The TABLE. 


General Rules in Ejectment muſt be enter 
before any Motion made for Judgmer 


Lea che caſual Fd, Page 1 f 
| 8. "FRY 5 
Deprivation for Simony dilables from bring. Þ T. 
ing Ejectment, 81 
Stat. 13 Car. 2. c. 11. Ne 
Stat. 2. c 27. 16; { 
Stat. 21 Fac. & 13 Car. 2, Vide Bail. Of 
Stat. 16 & 17 Car. 2. c. 8. Of Amendment, 5 
f 94 C 
Stat. 5 V. & M. & 8 & 9 V. z. cap. u. 1 
| 91 
Stat. 13 Car. 2. c. 2. Error without Bail, 3 5 
3 (Vil 
Treſpaſs, Per 


Difference between Treſpaſs and Ejecta Wa 
Firme 


| 5 1 
Coniſance of Treſpaſs includes not Ejectmem ſh 


Colour in Treſpaſs, 7 5 
Trial. Vide Iſſue. De 


Ejectment to be tried where it's ſuppoſed de . 
Leaſe to be made, 7 5 
Of joining Iſſue and Trial, 16 
One Defendant pleads Not guilty, the othe 
demurs ; No Judgment upon the DemurrÞ 
till Iſſue be tried, 167 
Writ to prohibit Trial Rege inconſulto, ibis. 
Conſent to a Trial in a foreign County, 
good, | 169 
-—--— Encer'd upon the Roll, | 


The TABLE: 
1c Trial in London laid in Middleſex, Page 171 
n the King's Caſe Trial ſhall be in the Ex- 
chequer, though the Lands lie in Wales, 
| 172 
"2. Trial by Mitt imus in the Countty hs: 
3 Tenant at Will may make a Leale for Years 
do try a Title, 29 
Of Ejectment being brought by Ceſtuy ert 


1051 Truſt, | — 
$, | How a Truſtee may be a Witneſs in Eject- 
19, ment, x 146 
91 8 
r | 

Of the Venire in Ejectment. 156 

Vill and Pariſh intended all one, 159 

Venue fac amended, 162 
mc - Where it ſhall not come de Corpore 

, Comitat 163 

| Viſne de Foreſta, 16 
i: Of Yenire fac de Novo, ibid, 
11 


Verdict. Vide Special Verdict. | 
Declaration on Five Years, Jury find but 
e Three Years, | 223 - 
© Where the ſpecial Concluſion of an eſpecial 
Verdict ſhall aid the Imperſection of it, 

ö 225 
wo | Diverſity between a general Concluſion and 
10% . a ſpecial Concluſion, 226 
i100 che Verdict contain more than the Decla- 
h tion, the Plaintiff may releaſe his Da- 
160% mages, 2442 
1% The Iſſue of Not guilty refers to the Ejectment 
ra Where the Land lies, 159 


The TABLE. 
In what Caſes no Verdict ſhall be entered, 
| Page 166 
Verdict to be taken acccording to the Title, F 
206 
Variance between the Declaration and the Þ 
- Evidence, 20; 
Exemplifications of a Verdict, 21, | 
Rules of ſpecial Verdicts, in Seven or Eigh 
Rules, | | 214, 21) 
Where a ſpecial! Verdict may make the De. 
Claration good, 3 
General Concluſion depends on all the Point 
of the Verdict, 25 R 
How and in what Caſes PE Verdicts ſhall Þ 
be taken by Intent and Preſumption, and I. 
what Things ſhall be ſupplied, _ 29 E 
Neceſſary Circumſtances ſhall be intended, 
| Lt, =: 
Difference between the Condition and Lin | - 
tation of an Eſtate as to the Finding y D 


Jury, . 25 D 
Finding the Subſtance of the Iſſue is ſufficien, C 
2514 
Of the Jury's Finding by Parcels, 23; NR. 
Where a dying ſeiſed or poſſeſs'd muſt bs Rc 
found, 20 WC 
Of Incertainty in ſpecial Verdicts, 245 ED 
Verdict as to Baron and Feme, 255 Þ 
Amendment of ſpecial Verdicts, 250 MA 
Super totam materiam ; the Effect of it in 2 Wh; 
ſpecial Verdict, 299 
Jury finds Part of the Iſſue, and nothing as to H 
che Reſidue, iid. 


Quoad reſiduum, the Operation of thoſe Words 
in ſpecial Verdict, 20 RL 


-. g=>e N . 
. © 
. tf = 
* AM 


The TABLE. 


W. 
Witneſſes, Vide Evidence. 


5F | Who ſhall be good Witneſſes in Ejectment, 
Page 173 
3 | Truftee, Pariſhioners, + ibid. 


| f | Copyboider | in Reverſion aſter an Eſtate on 
7 Þ The Witneſs ſells Part of the Land beton 


q TL - <-* — 475 
unn what Caſe Sollicitor not to give Evidence 
" againſt his Client, | 176 
11 Record ſhewed in Court, | 177 
1 Copy of a Record, Aud. 
Long Poſſeſſion, | 178 
4 Exemplification, Scyrograph of a Fine, 178, 
179 
Fine, Recovery, 79, 180 
m Eier fac proved in Evidence, 181 
7 | Doomſday.- Book, r ran: . 7 
43 8 Deed wa by Copy, 182 
1 Copy out of a Leiger- Book no Eridence, 
2 183 
30 Recital ol the Leaſe, 184 
* | Counterparc of a Lęaſe. . wid, 
Copy of Court- Roll, ibid. 
Difference berween pleading of a Deed, and 
5) giving it in Evidence, ibid. 
Ancient Deeds, Proof, ibid. 
) 2 Bui of Exceptions on the Probate of a Wilt, 
_ 185, 193 
© WW Where Bills, Anſwers, Depoſitions in Chan- 


cery (hall be good Evidence or not, and 
how, 193 
egit given in Evidence, 194 

i 


The TABLE 
Of refuſing to come on Subpena ad Teſtificand 
Page 195 | 
Inhabitants of a Corporation Witneſſes, 190 
How an Entry and Claim to be proved, 
. | 198 
What Matter may or muſt be pleaded, and | 
what may or muſt be given in Evidence, 
I 1499 
What Evidence the Jury ſhall have with them 
aſter Evidence given, | 201 
Variance of the Evidence from the Declarz 
tion, or What ſhall be ſaid to maintain the 


2 — 
Ks: ws . [ TRENT Oo A PoE * 


„ 205 
Demurrer to Evidence, _ 205 
What Evidence ſhall be given in Action for | 

mean Profits, 297 


III/ 


MVS ZVR 


BEITANNiCVM 


FINIS. 


bh I 
* ws IL EF Ne EEE * 
W ng tens: wt I # * * - 


* „ eee 


